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Abstract: The Romanian legal forums have generated much debate over the recent reform of the Insolvency
Law (2014), generally focused on the legislative changes which were put in place in order to ensure the
efficiency of the procedure. As there is little insight into the workings of the actual insolvency procedure, the
present analysis aims to tackle a new perspective on the Romanian insolvency paradigm in the European
and even global context. Thus we have conducted a file-based study of the bankruptcy procedures of 200
Romanian companies, between 2010 and 2013 by which we consider the application of the Romanian
Insolvency provisions and their effectiveness in the national context. While, theoretically, the legal
provisions strive to ensure primally the protection and safeguard of the debtors, our analysis shows that, in
reality, the insolvency system is focused on the liquidation of the company. Our study offers an insightful
look at an insolvency system in which the state, through its agencies, is the main creditor, therefore the
possibility of a fresh start is (almost) inexistent and the main purpose of the liquidator’s actions is related to
capital maximization without consideration to the continuation of the activity of the company. We conclude
our study with a series of suggestions for the improvement of the efficiency of the insolvency procedure,
based on our empirical findings.

Key words: efficiency, recovery rate, empirical study, reorganization, liquidation

INTRODUCTION
An efficient insolvency procedure represents the aim that brings together both debtors and
creditors, although “efficiency” has different meanings for the two categories of participants.

Efficiency is the concept that covers the ability to create a mechanism able to produce the desired
result’.

This paper follows a dual approach (debtor and creditors respective perspectives) so that one could
have a broader picture of the insolvency procedure efficiency.

Thus we have conducted a file-based study of the bankruptcy procedures of 200 Romanian
companies, between 2010 and 2013 by which we consider the application of the Romanian
Insolvency provisions and their effectiveness in the national context.

l. THE DEBTOR’S SAGA
In the process of analyzing insolvency procedure, in the legal literature there were outlined two
types of errors to be avoided: error type | and error type 112.

Error type | allows inefficient companies go through the process of reorganization, although
from the outset, the chances of recovery are minimal. Beyond optimism and indulgence, failure to

! Brogi, R., Santella, P., Two New Measures of Bankruptcy Efficiency, available at http://www.suerf.org/download
[studies/study?0046.pdf[20.12.2014].

2 Gutierrez, C.P.; Olalla, M.G.; Olmo, B.T.: Economic Valuation of the Efficiency of Bankruptcy Systems, the paper is available at
http://ssrn.com/abstract=917784 sau http://dx.doi.org/10.2139/ssrn.917784[12.11.2014].
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take appropriate action involves significant costs and therefore proportionally reduced chances of
debt recovery for creditors.

Error type Il is generated by the liquidation of viable companies. This type of action is peculiar
to more severe legal frameworks.

The efficiency of the procedure should focus, first, on a key moment: the correct diagnosis of
the debtor so as to avoid error type | and Il. A second milestone is a personalized treatment and the
correct implementation. If after diagnosis there were awarded recovery opportunities, these
opportunities have to be exploited in the most productive way possible.

Analyzing Romanian insolvency procedure from a debtor approach, we chose to focus on
several indicators as following: the most used insolvency procedure, main participants, their role
and responsibilities, recovery rate and duration.

1. No hope for reorganization

Randomly analyzing 200 case law over 3 years (2010-2013) concerning SMEs there are very
few chances one can find a reorganization. The result of our study revealed that the insolvency
procedure consists of 100% simplified procedures ending dramatically and, however, predictably in
bankruptcy. At a national level (including all enterprises, not only SMES), the results for the same
period of time, confirm the percentage with a slight difference: 61517 bankruptcy procedures, 2309
reorganization procedures and 33 successful reorganization procedures®.

Which are the causes of such disappointing results?

Romanian insolvency procedure proves to be a mechanism meant to clean the market and
remove enterprises that are not anymore economically viable. One cannot deny the positive effect
of this phenomenon, but which is the role of the reorganization procedure, when does it find its
applicability? Reorganization is not for micro and small companies, only companies which cross
over the thresholds of the indicators specific to SMEs (number of employees, net asset value, and
annual turnover) have the privilege to taste the chance of reinsertion in the market. Our survey
showed that SMEs are often entering the insolvency procedure with no or very few resources in
order to support a revival process. The inefficiency of applying a treatment like insolvency
procedure to an economically exhausted enterprises is caused by two main factors: on one hand,
there are the directors who lack of the diligence to treat the financial distress at an early stage in
order to increase the chances of recovery; on the other hand, the legal provisions are lacking in
incentives for both the debtor and creditors to initiate the procedures and maximize the debts
recovery. Establishing an invariable threshold of 40000 lei (in the former law) or 45000 lei (Law
no. 85/2014), required as an admissibility condition to enter the insolvency procedure, is not the
best solution as this amount is not reflecting the same impact for a SME or a big company. A debt
of 45000 may prove a severe distress for a limited liability enterprise and may mean nothing to a
big company. Consequently, a one-size-fits-all model is not an efficient approach.

In addition, another explanation for the impressive number of bankruptcy procedure lays in the
role of the participants. In order to achieve the scope of the procedure (as set in article 2 of Law no
85/2014): recovery of debts and reinsertion of the debtor in the business, it is necessary to apply
adequate solutions and a customized treatment. The judicial administrator may not be a specialist in
all fields of activity. The law requires him to be a lawyer or/and an economist. In this context, can

® ONRC, The National trade Register Office, http://www.onrc.ro/index.php/ro/ [07.05.2015].
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he be aware of the needs of distressed debtor activating in the chemical, agricultural, hi-tech field?
The survey proves that not the creditors show more involvement in designing a customized
treatment for the debtor as there are 2% of cases in which creditors contests against official receiver
acts.

Consequently, behind the facts that seemed to be a constructive destruction* (elimination of
unviable enterprises) there is a lack of efficiency of the insolvency procedure instruments.

2. Two administrators to carry out the debtor’s activity during the procedure

Romanian insolvency law provides for the debtor’s prerogatives and interests during the
procedure to be represented by a special administrator designated by the debtor’s shareholders,
while the creditors’ collective interest for the maximization of the debtor’s assets and the recovery
of its liabilities is represented by the judicial administrator, an authorized insolvency practitioner.
These two interveners are carrying out both alternatively (i.e. when debtor in possession of its
business) and simultaneously their tasks set in the law. The survey revealed the fact that there is a
rule (with few exceptions) establishing that the special administrator is the former statutory director
of the debtor company, and the interim judicial administrator (appointed by the judge) is confirmed
in the position of permanent official receiver by the creditors. So the predictability characterizes
these aspects too, along with the above mentioned ones.

A high percentage (80% of the law cases) is reached in creditors’ request to replace the special
administrator’s right to manage the affairs of the debtor by that of the judicial administrator (article
85 of Law no. 85/2014).

The associates/shareholders of the debtor trust the former statutory director of the debtor
company and appoint her to represent their and debtor’s interest during the procedure; on the
contrary, the creditors’ lack of confidence in his capability to make right decisions and they opt for
giving the right of management to the official receiver. This conduct proves that creditors apriori
blame the statutory directors for the debtor’s financial distress, removing this right from his
responsibilities. By confirming the interim official receiver appointed by the judge, creditors agree
and trust judge’s option. The survey emphasizes that the relationship between creditor, on one
hand, and official receiver, on the other hand, is more likely to be cooperative as there are few
contests filed by creditors against judicial administrator’s acts.

In conclusion, it seems that even if the law offers instruments to share the control over the
procedure, the participants adopt quite a passive role, their conduct being almost uniform and
predictable, relying maybe on the other predictable elements and stages of the procedure.

3. Statutory director’s responsibility
One should not consider the predictable and sometimes passive role of creditors’ and judicial
administrator as a total lack of involvement in the procedure. For instance, an important legal
institution of the insolvency procedure is the engagement of the debtor company’ statutory
directors’ responsibility for financially distressing the debtor, grounded on the actual article 169 of
Law no.85/2014. In 68% of the 200 cases, creditors and judicial administrator used this instrument
in order to sanction the directors and moreover to recover a part of the debts. If the director is found
responsible for the debtor’s financial distress, he may be liable for paying a part or even the whole

4 Schumpeter, J, Capitalism, Socialism and Democracy, Harperperrenial Modernthought, 2008, New York, 2008.
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debts of the insolvent debtor. It is important to note that not all requests filled by creditors or
judicial administrator against the directors are accepted, but the 68% represents the accepted
requests ending up in directors’

Analyzing more deeply the results and the legal provisions, one can note that where the law
sets specific interests for a participant it is by far more likely for him to act accordingly than in
other situations where the result of participants’ conduct is indirect or improbable to happen. The
fast and sure recovery of debts is a strong incentive for creditors, even if, in most cases, it is not an
accompanied by more chances for the recovery of the debtor. At least, one part of Romanian
insolvency law’s scope is reached (the recovery of debts). The other part of the scope, the
reinsertion of the debtor in the business, needs more resources and in order to be accomplished.

As an improvement compared to the previous law, Law no. 85/2014 provides a more severe
legal framework for the directors’ responsibility. Thus, in addition to the obligation to pay a part or
the whole debts, there are now more situations that may engage directors’ responsibility and there
is also one more sanction added: the directors may not keep their position and may not be appointed
as directors in any other enterprise for ten years (article 169 of Law no. 85/2014)°.

4. Duration of the procedure

Duration of the procedure is an extremely relevant indicator of insolvency procedure’s

efficiency.
The survey reveals that even if is about the simplified procedure of bankruptcy, the duration varies
from several months (6 months) to over a year. We appreciate that this period of time is too long
compared to the activities developed; not to mention the fact that the creditors are depending in
many cases on considerable debts that have to be recovered. Business partner’s insolvency
combined with a reduced level of debts recovery is frequently mentioned in the judicial
administrator’s report as one of the main causes of insolvency.

A long duration implies more effort for the creditors, insecurity and distrust in the market.
So, the duration of the insolvency procedure is a tacit, but harmful component. It is imperiously
necessary that the Romanian legislator pays more attention to this aspect which undermines not
only an insolvent debtor’s chance to recover, but jeopardizes other enterprises existence too.

Doing Business Report 2015 (Resolving Insolvency)® mentions that the Romanian
insolvency procedures has a 3.3 years medium duration. The above mentioned note (that the
duration is unreasonably long) is valid for this results as well. The shortest period of time covered
by insolvency procedure characterizes the Japanese procedure (0.6 years), while the longest is
specific to the African countries (over 5 years). Comparing these extremes, Romania is somewhere
in between, but this is not convenient, as the majority of European countries are offering shorter
procedures (less than 3 years).

1. THE CREDITORS’ SAGA
This part of our study focuses on the identity of and issues faced by creditors in the bankruptcy
procedure. There is a common perception in the insolvency-related academic literature

5. Turcu, The Insolvency Code, Law no. 85/2014. Commentary on articles, 51 edition, C.H. Beck, Bucharest, 2015, p. 464-497.
® Available at http://www.doingbusiness.org/data/exploretopics/resolving-insolvency [07.05.2015].

21


http://www.doingbusiness.org/data/exploretopics/resolving-insolvency

GIDNI 2 SOCIAL SCIENCES AND MANAGEMENT

whereabouts, in a conventional scenario, in any insolvency undertaking, the following types of
creditors are visible: the employees, the State, the secured (usually the banks or other entities
analogous to credit institutions) and the unsecured creditors. If the first three categories suffer little
variation, the unsecured creditors are a melting pot for various types of parties which have
interacted in one way or another with the company. Both the Law no. 85/2006 and the new
Insolvency Law no. 85/2014 validated this approach, through the definitions of the types of debts a
company can incur (secured, unsecured, employee-related etc. - art. 3, no. 9, 10, 11, 13 of Law no.
85/2006; art. 5, no. 14, 15, 21, 22 of Law no. 85/2014), by defining the types of creditors that vote
for the approval of a reorganization plan (art. 100, para. 3 of Law no. 85/2006; art. 138, no. 3 of the
Law no. 85/2014) or the order in which the different types of debt are to recovered in case of
liquidation (art. 123 of Law no. 85/2006, art. 161 of Law no. 85/2014). The relevant legislation
paints an image of the active shareholders trying to recover their costs following the downfall of the
debtor as well as trying to salvage the company through collective collaboration with the other
creditors and the debtor itself. Based on this perceptions, the insolvency procedures offer both
safeguards and control measures at the disposal of the creditors through the Creditors’ Meeting (or
the Creditors’ Committee, if applicable).

1. A peculiar structure of the debtors liabilities: the prevalence of unsecured creditors
Whereas the image described above is validated in the case of debtors with significant equity and
with a relevant market share, it is important to investigate what is the reality of the smaller
companies who, considering recent Coface analysis’, are the most common debtors in bankruptcy
procedures.

The study showed that in almost 80% of cases no secured creditors were part of the
bankruptcy procedures. In those cases where they present, they were not the majority creditor in the
procedure. This position was held, in almost all cases, by the State through its subsidiaries, the
largest of which was the National Authority for the Administration of Finance (ANAF). This is an
interesting position considering that secured creditors are usually the banks (although not always)
and one would assume that private loans (which are often secured debts) are a significant part of
any company’s financing strategy.

If that is the case, why has the secured creditor disappeared from the insolvency paradigm?
Possible explanations for this phenomenon can be brought forth if we consider the banks positions
to their clients - companies. One possibility we can consider is that the debtors chose a different
pattern of financing, avoiding the possibility of applying for a private loans. Since Romania
become part of the European Union in 2007, companies in particular have had access, in theory, to
various European-founded opportunities, like structural or development funds. However statistics
issued by the National Bank of Romania® has shown that the number of non-governmental loans
has maintained an albeit small level and Romania is still seen has a country which is at least partly
dependent on private loans. If we thus infer from this that the debtors did apply for private loans,
two options emerge: either the loans issued by the banks were not secured or the Bank already
recovered its loan-related costs prior to the commencement of the bankruptcy procedure and/or
chose not to be part of the procedure at all.

" Coface, Panorma Romania Insolvente (Study), January 2015, p. 4.
8 NBR, The National Bank of Romania, http://www.bnr.ro/Statistica-monetara-si-financiara-6380.aspx [07.05.2015].
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In the first case scenario, the credit institutions might still be part of the procedure but
simply registered as unsecured creditors. However, in less than 25% of the cases we have studied
were banks registered in the bankruptcy procedure as unsecured creditors. This can be corroborated
with the fact that banks in Romania seem to offer unsecured loans in similar conditions®: a high
credit score (no past delays in payment of other credits, no issued reported in regard to the use of
credit instruments or demand guarantees), a strong financial situation; and the loans themselves are
short-termed (between 1 and 5 years) and of small to medium value. It is thus possible that, either
the debtors did not qualify for the loans, or, by the point of bankruptcy, the Bank may have
recovered the short-termed loans through other means.

This leads us to the second scenario, where the bank may have issued secured or unsecured
loans and recovered these sums prior to the commencement of the bankruptcy procedure. This
would be in line with a bank’s cost recovery policy. Considering that, although in 2014 84% of
total sums recovered in insolvency procedures were distributed to secured creditors, a bank actually
recovers only about 30% of its debts through a bankruptcy procedure, sometimes even less. Thusly
banks are discouraged from any cost recovery attempts via liquidation procedure and opt for other
non-bankruptcy related measures. In this regard, a bank will only start a client’s bankruptcy
procedure: if a credit workout procedure cannot be put in place, if the bank’s guarantees are not
enforceable or are undervalued or if there is no other viable option by which the bank can recover
its costs. If the bankruptcy procedure is approved, a bank will evaluate its position carefully, taking
into consideration the sums it needs to recover, the costs it can incur from this undertaking as well
as other available means of recovery of the initial sums (demand guarantees, personal guarantees,
legal provisions etc.). If the disadvantages are too great or the unrecovered sums small enough, the
bank will to opt to not participate in the procedure. This might explain why the secured creditor is
so little involved with the procedure and why almost no banks have voluntarily started a bankruptcy
procedure against a client in the cases we have analyzed.

This phenomenon is unfortunate considering that the lack of secured creditors is felt strongly in
the development of the procedure. The secured creditor and the State hold the majority of the debts
which need to be recovered via insolvency. Therefore these types of creditors are the voice of the
whole creditor mass since all decisions in the Creditors’ Meeting are taken through a majority and
they ensure a control system between the two which can temperate any abusive attempt by one of
the majority groups. Moreover, in the academic literature, a ride along principle has been
underlined where the decisions of the secured creditor promotes the recovery of the company while
favoring a private interest, thus protecting the unsecured creditors as well'®. As it stands, the State
holds a monopoly over the decisions of the Creditors’ Meeting and is interested with the recovery
of its own public costs, as it should be. Our results show that unsecured creditors recover less than
10% of their debts, in some cases just under 1%.

2. The State as majority creditor

® Authors’ analysis of the relevant offers of the three largest banks in Romania: Banca Comerciald Romana (BCR), Banca Romani
de Dezvoltare (BRD) and Banca Transilvania (BT), [07.05.2015].

0 Rizoiu, R., Garantiile reale mobiliare. O abordare functionala, Ed. Universul Juridic, Bucharest, 2011, pp. 145-150; Schmidt, K.,
The Economics of covenants as a means of efficient creditor protection, in Eidenmuller, H. (ed.): The Law and Economics of
Creditor Protection, TMC Asser Press, 2008, pp. 89-92.

23



GIDNI 2 SOCIAL SCIENCES AND MANAGEMENT

In most insolvency cases of micro and small companies, the State has a position of majority
creditor, especially through its tax and social insurance agencies. This especially brought a major
concern in regard to its behavior related to the voting procedure for the reorganization plan. Our
research has shown that none of the bankruptcy cases have generated a reorganization procedure
and, in the few cases were such a procedure was suggested (less than 10%), the State has rejected
such an attempt. Even in cases (other then those studied) where the reorganization plan of the
debtor was approved, the State as creditor voted against. The reasoning behind this is based on an
economical and a legal concern: (i) the State wishes to take advantage of its preferential position in
the sums distribution procedure via liquidation and (ii) legally, any approval of a reorganization
procedure would imply a restructuring of the state’s debt, which is seen as state aid. Such state aid
can only be given under very strict legal conditions. Law no.85/2014 has tried to tackle this issue
by introducing the private creditor test. Applying the European Frukona Kosice case (C-73/11P),
the legislator introduced a new evaluation of the debts a state could recover via reorganization
(compared to a diligent private creditor) as opposed to the recovery rate in liquidation!. If the
former is higher, the State’s decision to support the reorganization will not be considered state aid.
These provisions came into force in 2014 and it is yet unsure what their impact will be in
improving the disappointing reorganization rate which has been plaguing Romania. The reasons for
this doubt are based on the lack of enforceability of the positive test: the law does not oblige the
state to vote for the restructuring plan even in the case the private creditor test shows it would
recover more of its claim if the plan would be approved. The courts have no clear legal ground to
enforce the effects of a positive test, which therefore remains just an incentive for the State to
consider the reorganization of debtors.

3. The absenteeism of creditors

A major concern brought forth by the results of our analysis was the significant passivity of the
creditor groups. The State, in its position of majority creditor (with over 50% of the total debts), has
the legal power to decide on issues which fall within the prerogatives of the Creditors’ Meeting
without the necessity to convene such a meeting. In none of the cases we have studied has such a
creditor protection measure been utilized. The unsecured debtors show similar absenteeism. There
is little creditor participation in the Creditors’ Meeting; in 80% of cases the meetings members
were not present but simply sent their written votes, thus diminishing any type of dialogue with the
insolvency practitioner in regard to the development of the procedures. In none of the cases was
there a legal action brought by the Creditors’ Meeting against the directors of the company for
mismanagement for the company, the judicial administrator for mismanagement of the procedure or
was there a reorganization procedure suggested by one of the creditors. The actual activity of the
creditors revolved around pecuniary matters: the registration of their debt and the opposition to the
alleged incorrect registration of their debt (in 80% of cases, at least one opposition was filled).
These results paint a bleak picture: the state-owned creditors are dedicated to the swift recovery of
their debts while the unsecured creditors, discouraged by their precarious position in the procedure,
offer a weak and almost non-existent voice.

4. The decline of the recovery rates

Y Tandareanu, N., Codul Insolventei Adnotat, Universul Juridic, Bucharest, 2014, pp. 53-54.
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Arguably one of the most important concerns of the bankruptcy procedure, cost recovery issues
continue to affect and determine the perception of this particular undertaking. While statistics*?
place the Romanian recovery rate between 20% and 30% (2008-2012), in regard to our smaller
companies, the recovery rate is much lower. State-owned creditor have recovered 100% of their
debt in a very small number of cases but the average is around 30% of their registered costs.
Unsecured creditors recover less than 10% of their debts, in some cases just under 1%. The results
might help explain why unsecured creditors have little incentive to incur further cost by engaging in
the procedures and why secured creditors have opted to recover their debts via means that
completely avoid the bankruptcy procedure, as stated above. Considering that, according to official
statistics, the recovery rates in recent years have stagnated while procedure costs have increased by
1%, perhaps it is time to reevaluate the efficiency of the bankruptcy procedure, take into account
the pitfalls mentioned above.

CONCLUSIONS

From a debtor's perspective, the Romanian insolvency procedure, as shown through our
case study, outlined several predictable aspects due to the high number of liquidation procedure and
lack of incentives to avoid insolvency and to recover debts. From the creditors’ vantage point, the
results outlined a procedure were the secured creditors are all but lacking, the majority state-owned
creditor is focused solely on swift cost recovery (with no interest towards the reorganization of the
debtor) while the unsecured creditor is passive towards any type of measure taken by the other
participants. All of these creditor-related patterns are further exacerbated by the small, almost
insignificant recovery rates determined.
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THE CONSEQUENCES OF DECISION NO. 462/2014 OF THE CONSTITUTIONAL
COURT REGARDING THE SECOND APPEAL IN CIVIL DISPUTES

Claudia Rosu, Prof., PhD, University of the West, Timisoara

Abstract: By Decision no. 462/2014, the Constitutional Court upheld the objection that was brought
before the Court and ordered that the provisions of the Code of Civil Procedure provided by art. 13
para. 2 Il thesis, art. 83 para. 3 and art. 486 para. 3 with respect to claims arising from mandatory
preparation and presentation of the second appeal by lawyer are unconstitutional.

The legislature should have been able to find many remedies for this situation. One would be to
generalize the appeal in administrative and fiscal cases, as did in a large number of disputes, which,
under the influence of the previous Code of Civil Procedure, had no opening to an appeal, but only to
the second appeal.

Another possible remedy would be keeping the second appeal in matters of administrative disputes,
but, as provided in the previous Code of Civil Procedure, the case could have been analyzed in all its
aspects, which allowed the court an extensive control over the ruling under review.

We believe that another remedy to ensure access to justice, it would be for the legislature to extend the
scope of persons entitled to legal aid.

We concluded that keeping the requirement of writing and supporting the second appeal by a lawyer is
needed to avoid penalty of nullity of the second appeal, when the invoked reasons do not fall within
the ones regarding the cassation of a decision provided by art. 488 Code of Civil Procedure.

Key words: second appeal, preparation and presentation by lawyer, nullity

1. Preliminarii. Initial, in varianta publicatd a Legii nr. 134/2010", Codul de procedura
civila, potrivit art. 13 alin. 2, art. 82 alin. 3, art. 464 alin. 3, dar si in varianta republicatd a
Codului de procedura civiléz, potrivit art. 13 alin. 2, art. 83 alin. 3 si art. 486 alin. 3, cererile si
concluziile partilor nu puteau fi formulate si sustinute decét prin avocat sau, dupa caz, consilier
juridic, cu exceptia situatiei in care partea sau mandatarul acesteia, sot ori ruda pana la gradul al
doilea inclusiv, este licentiat in drept, sanctiunea in cazul nerespectdrii acestei cerinte, fiind
nulitatea.

Prin Decizia nr. 462/2014 Curtea Constitutionald® a admis exceptia cu care a fost
sesizata si a dispus ca prevederile din Codul de procedura civild cuprinse in art. 13 alin. 2 teza a
[1-a, art. 83 alin. 3, precum si art. 486 alin. 3 cu referire la mentiunile care decurg din obliga-
tivitatea formuldrii i sustinerii cererii de recurs prin avocat sunt neconstitutionale.

2. Argumentele Curtii Constitutionale invocate in Decizia nr. 462/2014 si consecintele
acesteia asupra recursului civil. In argumentarea deciziei de admitere, Curtea Constitutionali a
retinut ca textele legale criticate reglementeaza obligativitatea reprezentarii si asistarii partilor
prin avocat in calea de atac a recursului, respectiv obligativitatea redactarii cererii de recurs,

! Legea nr. 134/2010 Codul de proceduri civila, a fost publicatd in Monitorul Oficial al Roméniei, Partea I, nr. 485 din 15
iulie 2010.

2 Legea nr. 134/2010 a fost republicata in Monitorul Oficial al Roméaniei, Partea I, nr. 545 din 3 august 2012 si ulterior a fost
republicatd in Monitorul Oficial al Romaniei, Partea I, nr. 247 din 10 aprilie 2015.

® Decizia Curtii Constitutionale nr. 462/2014 referitoare la exceptia de neconstitutionalitate a dispozitiilor art. 13 alin. (2) teza
a ll-a, art. 83 alin. (3) si art. 486 alin. (3) C. proc. civ., a fost publicatd in Monitorul Oficial al Roménei, Partea L, nr. 775 din
24 octombrie 2014.
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precum si exercitarea si sustinerea recursului numai prin avocat. In aplicarea acestor
reglementari cu caracter de principiu, legiuitorul a prevazut ca recursul si motivele de recurs
se depun cu respectarea obligatiei referitoare la reprezentare, intampinarea se redacteaza si se
semneaza de avocatul intimatului, iar raspunsul la intampinare de avocatul recurentului.

De la inceput mentionam ca, in opinia noastra, cerinta nu ni se pare excesiva, avand 1n
vedere natura recursului, de cale extraordinara de atac, care, poate fi promovata doar pentru
motivele de nelegalitate prevazute la art. 488 C. proc. civ., iar sanctiunea care intervine in
cazul 1n care motivele invocate nu se incadreazd in motivele de casare, potrivit art. 489 alin. 1
si 2 C. proc. civ., este nulitatea (s. n.).

Mai mult, asa cum s-a aratat si in expunerea de motive a noului Cod de procedura
civild, ratiunea instituirii obligatiei in discutie, consta in impunerea unei rigori si discipline
procesuale si in evitarea introducerii unor recursuri in mod abuziv, in scop de sicand, sau
informale, care nu se Incadreaza riguros in motivele de recurs. Regula corespundea, in acelasi
timp si noil viziuni propuse asupra recursului, avand in vedere specificul acestei cdi
extraordinare de atac, reflectat in conditiile de exercitare, in procedura, precum si in motivele
de recurs, limitativ circumscrise respectarii legalitatii®.

In privinta incalcarii art. 21 din Constitutia Romaniei, referitor la accesul liber la
justitie, Curtea a refinut ca acest drept constitutional reprezintd fundamentul art. 129 din
Constitutie potrivit ciruia ,,impotriva hotararilor judecitoresti partile interesate si Ministerul
Public pot exercita cdile de atac, in conditiile legii”. Prin urmare, legiuitorul poate sa
reglementeze, in privinta cdilor de atac, termenele, forma si continutul, instanta la care se
depun, competenta si modul de judecare, solutiile ce pot fi adoptate, astfel cum prevede si art.
126 alin. (2) din Constitutie potrivit caruia ,,Competenta instantelor judecatoresti si procedura
de judecata sunt prevazute numai prin lege”.De aceea, Curtea a retinut ca accesul liber la
justitie nu vizeaza numai actiunea introductiva la prima instanta de judecata, ci si sesizarea
oricaror altor instanfe care, potrivit legii, au competenta de a solutiona fazele ulterioare ale
procesului, deci inclusiv cu privire la exercitarea cailor de atac, deoarece apararea drepturilor,
a libertatilor si a intereselor legitime ale persoanelor presupune, in mod logic, si posibilitatea
actionarii impotriva hotararilor judecdtoresti considerate ca fiind nelegale sau neintemeiate.
Ca urmare, limitarea dreptului unor parti ale unuia si aceluiasi proces de a exercita caile legale
de atac constituie o limitare a accesului liber la justitie.

Chiar daca retinem ca, sanctiunea nulitdtii pentru neformularea si nesustinerea
recursului prin intermediul unui avocat, ca urmare a deciziei instantei de contencios
constitutional, nu se mai aplica si este realizat accesul liber al justitiabilului la justitie, prin
promovarea recursului, consecinta formuldrii de catre o persoand fara cunostinte juridice a
unui recurs, care nu respecta exigentele legale de incadrare in motivele de nelegalitate,
conduce tot la aceeasi sanctiune, anume a nulitétii recursului.

Atunci problema care se ridica, este, daca intr-adevar, se poate realiza In mod efectiv
accesul la justitie, avand In vedere ca un recurs nemotivat corespunzator sau informal,
conduce tot la sanctiunea nulitdtii acestuia. Cerintele privitoare la indicarea motivelor de
nelegalitate pe care se intemeiaza recursul si dezvoltarea lor, mentionate in mod expres de art.
486 alin. 1 lit. d si alin. 3 C. proc. civ., corelat cu art. 489 alin. 1 si alin. 2 C. proc. civ., sunt
prevazute sub sanctiunea nulitatii.

Astfel, cum s-a afirmat in literatura juridici®, nu se ingradeste accesul liber la justitie si
nu se incalca dreptul la un proces echitabil prin aceea ca, in recurs, partile nu pot formula
cereri si nu pot pune concluzii decat prin avocat sau, dupa caz, consilier juridic. Dimpotriva,

*D. N. Theohari, M. Eftimie, Comentariu (la art. 13), in ,,Noul Cod de proceduri civila. Comentariu pe articole”
(coordonator G. Boroi), vol. I, Art. 1-536, Editura Hamangiu, Bucuresti, 2013, p. 44.
® M. Tabérca, Drept procesual civil, vol. I, Teoria generald, Editura Universul Juridic, Bucuresti, 2013, p. 99.
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s-a apreciat 1n acelasi sens ca si in opinia noastrd cd, neindeplinirea obligatiei de motivare a
recursului ori de formulare a unor critici care sa se incadreze in motivele de casare limitativ
prevazute de art. 488 C. proc. civ., atrage o sanctiune foarte grava- nulitatea caii de atac, astfel
incat este 1n interesul recurentului sa apeleze la specialistie.

Curtea a retinut ca accesul la justitie nu este un drept absolut, putand fi limitat prin
anumite conditii de formd si de fond impuse de legiuitor, prin raportare la dispozitiile art. 21
din Constitutie. Aceste conditionari nu pot fi acceptate daca afecteaza dreptul fundamental in
chiar substanta sa. Prin urmare, limitarile aduse dreptului fundamental sunt admisibile doar in
masura in care vizeaza un scop legitim si exista un raport de proportionalitate intre mijloacele
folosite de legiuitor si scopul urmarit de acesta.

In consecinti, Curtea a retinut ci, stabilirea unor conditioniri pentru introducerea
actiunilor 1n justifie nu constituie, in sine, o incalcare a accesului liber la justitie, el
presupunand accesul la mijloacele procedurale prin care se infaptuieste justitia, fiind de
competenta exclusiva a legiuitorului de a institui regulile de desfasurare a procesului in fata
instantelor judecatoresti, solutie ce rezultd din dispozitiile art. 126 alin. (2) din Constitutie.
Insa legiuitorul este tinut sa o faca orientandu-se dupa principiul est modus in rebus, respectiv
sa fie preocupat ca exigentele instituite sa fie indeajuns de rezonabile incat sd nu puna sub
semnul intrebarii insasi existenta dreptului. In aceste conditii orice limitare a accesului liber la
justitie, oricat de neinsemnatd ar fi, trebuie sa fie temeinic justificata, analizdndu-se 1n ce
masura dezavantajele create de ea nu cumva depasesc posibilele avantaje. Asadar, instituirea
unei cai de atac ca modalitate de acces la justitie implica in mod necesar si asigurarea posibi-
litatii de a o utiliza pentru toti cei care au un drept, un interes legitim, capacitate si calitate
procesuala si revine Curtii Constitutionale competenta de a analiza caracterul proportional al
conditiei suplimentare impuse.

Este corecta retinerea caracterului proportional al limitarilor impuse pentru
promovarea unei cdi de atac, 1nsd, legiuitorul are posibilitatea concreta de a asigura conditiile
pentru ca toti justitiabilii sa beneficieze concret de conditiile pentru a promova in mod efectiv
calea de atac a recursului.

Cu privire la caracterul necesar al masurii criticate, Curtea a constatat ca potrivit art.
126 alin. (2) din Constitutie legiuitorul este singurul in drept sa stabileascd procedura de
judecata, asadar si aleaga procedura potrivitd in raport cu scopul legitim urmarit. In speta,
scopul legitim urmarit este buna administrare a justitiei prin cresterea calitatii actului de
justitie in procedura recursului, astfel incat reprezentarca si asistarea prin avocat este, de
principiu, conforma acestui scop. De aceea, Curtea apreciaza ca optiunea legiuitorului pentru
aceasta masurd, prin prisma finalitatii sale, este necesard pentru atingerea scopului urmarit.
Insd, Curtea a retinut ca aceastd misurd, astfel cum a fost reglementata, nu apare ca fiind
proportionala (s. n.) cu scopul legitim urmarit din perspectiva relatiei existente intre interesul
general invocat si cel individual.

Astfel, referitor la existenta justului echilibru intre masura care a determinat limitarea
dreptului de acces liber la justitie si scopul legitim urmarit, Curtea a constatat cd nu exista un
raport rezonabil de proportionalitate intre cerintele de interes general referitoare la buna
administrare a justitiei si protectia drepturilor fundamentale ale individului, dispozitiile legale
criticate consacrand un dezechilibru iIntre cele doud interese concurente.

In acest context, Curtea a retinut ci prin conditionirile impuse realizarii interesului
general mentionat este afectat in mod iremediabil interesul individual, respectiv cel al
persoanei care doreste sa recurgd la concursul justitiei In vederea realizarii drepturilor si
intereselor sale subiective. Astfel, conditionarea exercitarii caii de atac de incheierea, in mod

® Idem, p. 100.
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obligatoriu, a unui contract de asistenta judiciara, drept conditie de admisibilitate a recursului,
impune in sarcina individului atat condifii excesive pentru exercitarea caii de atac a
recursului, cat si costuri suplimentare si semnificative in raport cu cheltuielile efectuate de
cetatean pentru plata serviciului justitiei.

Curtea a retinut cd o atare conditie, in sine, este excesiva, depasind cadrul constitu-
tional referitor la exercitarea cdilor de atac. Legiuitorul trebuie sd se preocupe de aplicarea
riguroasa a principiului est modus in rebus, intrucat instituirea unei cai de atac ca modalitate
de acces la justitie implica, de principiu, asigurarea posibilitatii de a o utiliza pentru toti cei
care au un drept, un interes legitim, capacitate si calitate procesuald. De aceea, daca
legiuitorul prevede obligativitatea reprezentdrii si asistdrii prin avocat in etapa procesualad a
recursului, trebuie sa reglementeze un mecanism de naturd a permite realizarea scopului
legitim urmarit la standardul calitativ propus, fard a impune o sarcind excesiva partilor,
indiferent de natura acesteia. In acest sens, Curtea a retinut cd, prin efectul dispozitiilor
criticate se produce un dezechilibru in defavoarea justitiabilului, in sensul ca acesta trebuie sa
suporte costurile sau sanctiunile procedurale, dupa caz.

Asadar, Curtea a retinut ca, prin aplicarea textelor de lege criticate, pe langa
cheltuielile ocazionate de plata taxelor de timbru, cetdteanului 1 s-a impus obligatia formularii
si sustinerilor cererilor in recurs prin avocat, ceea ce presupune noi cheltuieli — suplimentare —
in sarcina sa.

In literatura juridica’, s-a ardtat ca aceste dispozitii sunt ,,interdictii”, sanctionate, de
altfel, drastic, cu nulitatea cdilor de atac exercitate- incompatibile cu exigentele conventionale
in materie-refuzandu-i partii accesul la justitie, numai pentru ca actul procedural nu a fost
,Jredactat” de un avocat.

In continuarea argumentelor, s-a sustinut ca sanctiunea nulititii ciii de atac opereaza
»aprioric”, numai pentru neindeplinirea unei conditii ,,formale”, indiferent de continutul
»real” al actului de procedura, care poate fi corespunzdtor sub aspectul exigentelor juridice si
comprehensibil pentru instantd si pentru adversar; pe de altd parte, sanctiunea nulitatii
opereazd In legaturd cu orice litigii, indiferent de complexitatea acestora si a procedurii pe
care o implica rezolvarea lor. De aceea, s-a considerat cd ,.dispozitiile speciale”, trebuie
regandite®.

Dimpotriva, intr-o alta opinieg, S-a ardtat cd, dispozitia din art. 83 alin. 3 C. proc. civ.,
care dispune cd la redactarea cererii si a motivelor de recurs, precum si in exercitarea
recursului, persoanele fizice vor fi asistate si, dupa caz, reprezentate, sub sanctiunea nulitatii,
numai de catre un avocat, in conditiile legii, cu exceptia cazurilor in care partea sau
mandatarul acesteia, sot ori rudd pana la gradul al doilea, este licentiat in drept, este novatoare
si utila.

Astfel, s-a aratat ca, in dreptul comparat, solutia nu este inedita, ci, dimpotriva este
promovata in multe tari democratice din dorinta de a asigura o mai bund apdrare a partilor in
fata instantelor superioare. O asemenea solutie vine in sprijinul principiului adevarului, in
sensul ca obligativitatea reprezentarii sau asistarii partii in fata instantelor de recurs poate
contribui mai bine la realizarea plenari a justitiei. Insi, s-a apreciat ci o atare prevedere
trebuie acompaniatd de un sistem eficient de garantare a asistentei judiciare, pentru a nu se
restrictiona accesul liber la justitie in cazul persoanelor lipsite de resurse financiare
adecvate'®,

" 1. Deleanu, Tratat de procedurd civild, vol. I, Editura Universul Juridic, Bucuresti, 2013, p. 385.
¢ Ibidem.
°L Les, Noul Cod de procedurd civila. Comentariu pe articole. Art. 1-1133, Editura C. H. Beck, Bucuresti, 2013, p. 143.
10
Idem, p. 144.
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Curtea a retinut ca acordarea ajutorului public judiciar se refera la persoane care nu pot
face fatd din punct de vedere financiar cheltuielilor ocazionate de desfiasurarea procedurilor
judiciare si ale caror venituri se Incadreaza in limitele de venit prevazute de Ordonanta de
urgentd a Guvernului nr. 51/2008'. Prin urmare, este evident ci ajutorul public judiciar
vizeaza ,,persoane aflate in dificultate materiala™ si se acorda ,,numai in acele situatii in care
cheltuielile certe sau previzibile pericliteaza intretinerea solicitantului si a persoanelor aflate
in Intretinerea sa. Situatia materiald se apreciaza in raport cu sursele de venit ale solicitantului
si ale membrilor familiei, precum si cu obligatiile periodice pe care acestia le au”. Asadar,
Curtea a constatat ca ajutorul public judiciar priveste o categorie redusa de cetdteni, avand in
vedere si faptul cd, pe langa limitele de venit stabilite, se poate beneficia de acest ajutor numai
intr-o anumitd limita in cursul unui an, limita ce se refera la toate formele de ajutor public
judiciar, si nu doar la asistenta juridica prin avocat necesara pentru indeplinirea conditiei de
admisibilitate a recursului.

Or, obligativitatea reprezentarii i asistarii prin avocat in etapa procesuald a recursului
se rasfringe asupra tuturor cetatenilor, chiar §i asupra celor ale cdror limite de venit nu se
incadreaza in prevederile ordonantei de urgentd si care nu dispun intotdeauna de mijloace
materiale pentru a plati un avocat. Astfel, ajutorul public judiciar nu isi gaseste incidenta si
aplicarea in privinta cvasimajoritdfii cetatenilor, ceea ce echivaleazd cu reducerea
corespunzatoare a patrimoniului lor, fara ca aceasta reducere sa reprezinte contravaloarea unui
serviciu prestat de autoritatile statului.De aceea, ajutorul public judiciar nu poate fi considerat
un remediu judiciar capabil sd asigure accesul tuturor cetatenilor la calea de atac a recursului.
Tindnd cont de cele aratate, Curtea a constatat ca ajutorul public judiciar nu este un
instrument apt sd surmonteze §i sa corecteze inechitatile de fapt care pot aparea in urma
aplicarii textelor legale criticate, din moment ce calea de atac a recursului se inchide definitiv
pentru acesti justitiabili.

In consecintd, aceste cheltuieli obligatorii se aliturd celor efectuate cu plata taxei
judiciare de timbru, rezultdnd o sarcind disproportionatd pentru cetdteni, sarcind care, de
altfel, se poate reflecta si asupra bugetului de stat. Or, de principiu, 0 asemenea sarcina
financiara fiind suportatd de justitiabil, creeaza un cadru juridic de natura a-l descuraja pe
acesta sa apeleze la serviciul justitiei.

In acelasi sens, s-a afirmat ci, desi nu se pot ignora avantajele cerintelor suplimentare
din recurs, intre care mai ales identificarea si argumentarea motivelor de nelegalitate a
hotararii judecatoresti, nu se pot ignora nici costurile pe care le antreneazad un mecanism atat
de pretentios si care, cel mai adesea ori In mare masurd, nu se vor afla in perimetrul ajutorului
public judiciar®?.

Consideram ca, un alt remediu pentru asigurarea accesului liber la justitie, ar fi pentru
legiuitor, sa extindd sfera persoanelor care beneficiazd de ajutorul public judiciar, deoarece
desi, In varianta initiald a Ordonantei de Urgentd a Guvernului nr. 51/2008, in art. 8 alin 1,
limita de venit pentru care se avanseaza in intregime ajutorul public judiciar de catre stat, a
fost stabilitd la suma de 500 de lei, iar pentru avansarea ajutorului in proportie de 50%, limita
de venit, fiind stabilita la suma de 800 de lei, aceste valori au fost ulterior modificate si
micsorate.

Astfel, prin Legea nr. 251/2011"° pentru modificarea Ordonantei de Urgentd a
Guvernului nr. 51/2008, s-a micsorat pragul pentru care se acorda in intregime ajutorul public

" Ordonanta de urgentd a Guvernului nr. 51/2008, privind ajutorul public judiciar in materie civild, a fost publicati in
Monitorul Oficial al Romaniei, Partea I, nr, 327 din 25 aprilie 2008, cu modificarile si completarile ulterioare.

2. Deleanu, Tratat de procedurd civild, vol. II, Editura Universul Juridic, Bucuresti, 2013, p. 260..

13 Legea nr. 251/2011 pentru modificarea Ordonantei de urgenta a Guvernului nr. 51/2008 privind ajutorul public judiciar in
materie civila, a fost publicata in Monitorul Oficial al Romaniei, Partea I, nr. 864 din 8 decembrie 2011.
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judiciar la suma de 300 de lei, iar pentru acordarea ajutorului in proportie de 50%, suma s-a
micsorat la plafonul de 600 de lei.

Ori, este fard putinta de tagada, ca aceste micsorari, au redus drastic sfera persoanelor
care pot beneficia de ajutorul public judiciar, am putea chiar afirma ca scopul pentru care a
fost instituit ajutorul public judiciar a fost golit de continut.

Scopul pentru care a fost adoptatd Ordonanta de urgentd a Guvernului nr. 51/2008, a
fost sa asigure dreptul la un proces echitabil si garantarea accesului egal la actul de justitie,
pentru realizarea unor drepturi sau interese legitime pe cale judiciard, inclusiv pentru
executarea silitd a hotararilor judecatoresti sau a altor titluri executorii.

Dar, in conditiile reducerii drastice a veniturilor care permit justitiabililor sa
beneficieze de ajutorul public judiciar, ne intrebdm in mod indreptatit cum se poate realiza
scopul actului normativ mentionat.

Capitolul al Il-lea din Ordonanta de Urgenta a Guvernului nr. 51/2008, prevede
formele ajutorului public judiciar si conditiile de acordare. Ajutorul public judiciar se poate
acorda in urmatoarele forme™:

a) plata onorariului pentru asigurarea reprezentarii, asistentei juridice si, dupa caz, a
apararii, printr-un avocat numit sau ales, pentru realizarea sau ocrotirea unui drept ori interes
legitim in justifie sau pentru prevenirea unui litigiu;

b) plata expertului, traducatorului sau interpretului folosit in cursul procesului, cu
incuviintarea instantei sau a autoritatii cu atributii jurisdictionale, daca aceasta platd incumba,
potrivit legii, celui ce solicita ajutorul public judiciar;

¢) plata onorariului executorului judecatoresc;

d) scutiri, reduceri, esalondri sau amanari de la plata taxelor judiciare prevazute de
lege, inclusiv a celor datorate in faza de executare silita.

e) onorariul mediatorului, aceasta intdlnindu-se in cazul in care inainte de a opta
pentru un proces in fata instantei, sau chiar in faza in care actiunea s-a introdus in instanta dar
inainte de prima zi de infatisare, o parte a procedat la alegerea, rezolvarii litigiului prin
procedura medieri.

Ca posibild solutie consideram ca, legiuitorul ar putea sa mentind calea de atac a
recursului n anumite litigii, pastrand si cerinta redactdrii si sustinerii recursului de catre
avocat, 1nsa sa creeze cadrul legal pentru ca justitiabilii s aiba acces in mod real la aceasta
forma a ajutorului public judiciar.

Curtea Constitutionald a concluzionat ca, avand in vedere faptul ca dreptul de a obtine
asistenta juridica nu este un drept absolut, constatd ca sfera persoanelor care beneficiaza de
acest sprijin este redusd In mod semnificativ prin limitele impuse de legea speciald, in
conditiile 1n care calea de atac a recursului este deschisa tuturor persoanelor care au un interes
in a 0 promova, interes care nu ar mai putea fi valorificat avand in vedere costurile promovarii
unei asemenea proceduri. Curtea a retinut ca statul nu a reusit sd implementeze un mecanism
coerent si eficient care sa asigure posibilitatea efectiva a cetatenilor de a recurge la calea de
atac a recursului. In acest context, Curtea a apreciat ca, in vederea atingerii standardului de
crestere a calitatii actului de justitie pe care legiuitorul si 1-a propus, trebuie stabilite remedii
corelative obligatiilor impuse justitiabililor pentru a nu iIngreuna situatia procesuald si
financiard a acestora. In acest sens, statul are obligatia de a reglementa misuri pozitive pentru
a asigura caracterul efectiv al dreptului de acces liber la justitie; in consecinta, acesta trebuie
sa prevadd un mecanism de asistentd judiciard pentru a asigura accesul efectiv la instanta,
atunci cand este reglementata obligativitatea asistentei prin avocat.

¥ C. Rosu, C. Tent, Ajutorul public judiciar, Analele Universititii de Vest din Timisoara, seria Drept, nr. 1-2/2008, p. 176.
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De asemenea, 1n timp ce accesul liber la justitie apartine persoanei care se considera
vatamata, dreptul la aparare apartine oricarei persoane, inclusiv intimatului din procesul civil,
atunci cand este promovati calea de atac a recursului. In aceasti situatie, implicit, intimatul
care nu are interes in exercitarea acestei cai de atac are obligatia de a incheia un contract de
asistenta juridica cu un avocat 1n vederea redactarii si depunerii iIntAmpindrii, situatie in care si
acesta poate beneficia de ajutor public judiciar, in conditiile legii speciale.

In privinta apardrii intimatului, chiar daca acesta este atras in solutionarea recursului,
desi este multumit de hotdrarea atacata, apreciem ca, datoritd respectdrii cerintelor riguroase
ale recursului, dar si pentru asigurarea principiului egalitdtii partilor in procesul civil si a
asigurarii egalitatii de arme, este firesc ca, odatd ce formularea si sustinerea recursului este
realizatd prin intermediul unui avocat sau consilier juridic si apararea intimatului sd fie
efectuata tot astfel.

Tot in acelasi sens s-a afirmat™ ca este si in interesul intimatului ca intAmpinarea prin
care raspunde la criticile din cererea de recurs sa fie facutd de avocat sau consilier juridic,
pentru cd hotararea instantei de recurs este definitivd, asa cum prevede art. 634 alin. 1 pct. 5
C. proc. civ., ceea ce face ca, ulterior, sd poata fi desfiintatd in conditii mult mai restrictive.

Prin urmare, Curtea a constatat ca, desi teoretic statul permite accesul la justitie,
practic persoana interesatd nu se poate adresa judecatorului. Or, cum drepturile fundamentale
trebuie garantate intr-o manierd concreta si reald, iar nu iluzorie si teoretica, imposibilitatea
concretd de sesizare a unei instanfe de catre persoana interesata constituie o incalcare a
dreptului acesteia de acces la justitie.

Curtea a luat in considerare faptul ca exceptiile de neconstitutionalitate au fost ridicate
in dosare legate de materia contenciosului administrativ (s. n.). In aceastd materie, spre
deosebire de dreptul comun unde hotararile pronuntate In prima instanta pot fi atacate cu apel
cu toate consecintele care decurg din aceasta, Curtea a observat ca, potrivit art. 7 alin. (3)
din Legea nr. 76/2012 pentru punerea in aplicare a Legii nr. 134/2010 privind Codul de
procedura civila®®, legiuitorul a optat pentru mentinerea caii de atac a recursului, si nu pentru
inlocuirea acestuia cu calea de atac a apeluluiin lumina noului Cod de procedura civila,
recursul in materia contenciosului administrativ este esentialmente diferit de recursul exercitat
in aceastd materie in vechea reglementare, care permitea, de principiu, examinarea cauzei Sub
toate aspectele pe calea recursului. Asadar, ca urmare a acestei excluderi, hotararile primei
instante date n litigiile de contencios administrativ raman a fi supuse in continuare recursului.
Prin efectul dispozitiilor legale criticate in materia contenciosului administrativ se ajunge la
situatia 1n care partile care sunt lipsite de calea de atac a apelului sa fie obligate sa formuleze
recursul numai prin intermediul unui avocat (cu exceptiile previazute de lege, in cazul
persoanelor care au studii juridice).

Consideram ca legiuitorul avea, posibilitatea de a gasi remediul pentru aceasta situatie.
Una dintre acestea ar fi fost sd generalizeze calea de atac a apelului si 1n litigiile de contencios
administrativ si fiscal, astfel cum a facut intr-un numar mare de litigii, care sub imperiul
Codului de procedura anterior, nu aveau deschisa calea de atac a apelului, ci doar a recursului.
In acest sens, mentionim cu tithu de exemplu, litigiile referitoare la conflictele de munca si
asigurdri sociale, cele referitoare la exproprierea pentru cauzele de utilitate publica, cele
referitoare la regimul contraventiilor, cererile date de Codul civil in competenta instantei de
tutela, etc.

5 M. Tibarca, op. cit., p. 100.
16 Legea nr. 76/2012 pentru punerea in aplicare a Legii nr. 134/2010 privind Codul de proceduri civila, a fost publicata in
Monitorul Oficial al Romaniei, partea I, nr. 365 din 30 mai 2012, cu modificérile si completérile ulterioare.
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Daca in cazul acestor litigii, legiuitorul a concluzionat ca, poate schimba optica
anterioard, nu vedem de ce nu s-ar fi optat si pentru litigiile de contencios administrativ si
fiscal, ca hotararile pronuntate sa fie atacate tot cu apel.

Un alt remediu posibil, ar fi pastrarea cdii de atac a recursului in materia
contenciosului administrativ, dar, astfel cum se prevedea in Codul de procedura civila
anterior, cauza sa poatd fi examinata sub toate aspectele, ceea ce permitea instantei un control
extins asupra hotararii atacate. In acest sens, am propus de lege ferenda, reintroducerea in
actualul Cod de procedurd civild a prevederilor ce erau inscrise in art. 304 C. proc. civ.
anterior (1865), in sensul cd recursul declarat Tmpotriva unei hotérari care, potrivit legii, nu
poate fi atacatd cu apel nu este limitat la motivele indicate in art. 488 din actualul C. proc.
civ., instanta putand examina cauza sub toate aspectele’’.

Curtea a mai retinut ca, intrucat termenul de formulare a recursului in materia
contenciosului administrativ este de 15 zile de la data comunicarii, fatd de termenul de recurs
de 30 de zile din dreptul comun, obligatia prevazuta de dispozitiile legale criticate reprezintd o
cerintd nerezonabild impusa cetdteanului, In contextul in care, In termenul mentionat, acesta
trebuie sa gaseascd resursele financiare sau sa depuna diligentele necesare, respectiv
formularea unei cereri insotite de toate Inscrisurile doveditoare ale veniturilor,
potrivit Ordonantei de Urgentd a Guvernului nr. 51/2008, pentru a putea exercita calea de atac
a recursului.

Termenul de formulare a cdii de atac si in materia contenciosului administrativ poate fi
majorat la 30 de zile, astfel cum este prevazut termenul de recurs de drept comun, in art. 485
alin. 1 C. proc. civ., sau se poate stabili chiar o duratd mai mare, de exemplu de 45 de zile,
datorita specificului acestei materii.

De asemenea, Codul de procedura civila a prevazut situatii in care anumite hotarari
judecatoresti pot fi atacate doar cu recurs, cum ar fi hotararile pronuntate in cazurile expres
prevazute de lege: renuntarea la judecata (art. 406), renuntarea la cdile de atac (art. 410),
hotararea de suspendare (art. 414), hotararea de perimare (art. 421), hotararea de recunoastere
a pretentiilor (art. 437) sau hotdrarea de consfintire a tranzactiei (art. 440). Nici in aceste
cazuri conditiile impuse prin dispozitiile legale criticate nu sunt justificate, deoarece in
asemenea situatii partea care formuleaza recurs urmareste, in fapt, sa supuna controlului de
legalitate hotararea atacata, iar pentru aceasta instanta de recurs trebuie sa-si manifeste rolul
activ.

Situatiile enumerate, sunt cazuri de exceptie, pentru care se recunoaste doar calea de
atac a recursului, insd acestea pot fi rezolvate, intr-una dintre modalitatile deja propuse, de
extinderea a ajutorului public judiciar, de examinare a cauzei sub toate aspectele sau chiar
inlocuirea caii de atac a recursului cu cea a apelului.

In concluzie, Curtea a constatat ci misura reprezentirii si asistarii prin avocat in etapa
procesuald a recursului nu este proportionald cu scopul urmarit de legiuitor, avantajul public
fiind nesemnificativ in raport cu gradul de afectare a drepturilor si libertatilor fundamentale
ale individului, respectiv cele consacrate de art. 21 si art. 24 din Constitutie.

Astfel cum a remarcat Curtea, dispozitiile legale criticate au afectat si dreptul la
aparare din perspectiva intimatului ca o consecintd a exercitarii dreptului de acces liber la
justitie realizat de recurent. Insa, dispozitiile legale criticate incalci art. 24 din Constitutie,
garantie a dreptului la un proces echitabil, si din perspectiva recurentului din moment ce
aceastd dispozitie constitutionald nu vizeazd doar apdrarea In procesul desfasurat in fata
primei instante de judecata, ci si dreptul de aparare prin exercitarea cailor legale de atac

7.C. Rosu, Calificarea recursului in cauzele in care este suprimatd calea de atac a apelului, potrivit noului Cod de
procedura civila, Revista Dreptul nr. 7/2014, p. 37.
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impotriva unor constatiri de fapt sau de drept ori unor solutii adoptate de o instantd de
judecata care sunt considerate gresite de catre una sau alta din partile din proces. In situatia in
care partea interesata este impiedicata sia exercite calea de atac, aceasta nu-si va putea
valorifica si apara drepturile in fata instantei de recurs.

Mai mult, Curtea a retinut ca obligatia reprezentdrii si asistarii prin avocat pentru
exercitarea recursului echivaleaza, pe de o parte, cu transformarea continutului acestui drept
fundamental intr-o conditie de admisibilitate a exercitarii unei cai de atac, iar, pe de alta parte,
cu convertirea acestui drept intr-o obligatie, ceea ce afecteaza substanta dreptului la aparare
astfel cum este configurat in Constitutie. Or, legiuitorul nu poate da dreptului la aparare
garantat de Constitutie valente care, practic, contravin caracterului sau de garantie a dreptului
la un proces echitabil.

De altfel, Curtea Constitutionala a remarcat faptul ca asupra problemei specifice
supuse dezbaterii in cauzele de fata Curtea Europeana a Drepturilor Omului a avut o pozitie
nuantatda, determinatd de necesitatea respectarii art. 6 parag. 1 din Conventie. Astfel, prin
Hotararea din 22 martie 2007, pronuntata in Cauza Staroszczyk c. Poloniei, instanta de la
Strasbourg a statuat ca modul in care art. 6 parag. 1 din Conventie se aplicd in cazul curtilor
de apel sau de casatie depinde de caracteristicile speciale ale procedurilor in cauza si trebuie
tinut cont de Intregul sistem juridic intern si de rolul Curtii de Casatie in cadrul acestui sistem.
Avand n vedere natura speciala a rolului Curtii de Casatie, care este limitat la a analiza daca
legea a fost aplicatda in mod corect, Curtea de la Strasbourg a acceptat ca procedura din fata
Curtii de Casatie poate sd fie mai formald (parag. 126). Astfel, cerinta ca reclamantul sa fie
reprezentat de un avocat calificat in fata Curtii de Casatie nu poate fi, prin ea Insasi, contrara
art. 6 din Conventie. Cerinta este compatibild cu caracteristicile unei curti supreme ca cea mai
inalta curte, care examineaza apelurile/recursurile din punctul de vedere al legii, acest lucru
fiind o caracteristica legala comuna in statele membre ale Consiliului Europei (parag. 128).

Mentionim ci, in situatia in care recursul este de competenta Inaltei Curti de casatie si
Justitie, astfel cum dispune art. 493 C. proc. civ., inainte de solutionarea propriu-zisa a
recursului, se realizeaza procedura de filtrare a recursurilor®.

In acest sens, art. 493 C. proc. civ., prevede ci atunci cand recursul este de competenta
Inaltei Curti de Casatie si Justitie, presedintele instantei sau presedintele de sectie, ori, dupa
caz, persoana desemnata de acestia, primind dosarul de la instanta a carei hotarare se ataca, va
lua, prin rezolugie, masuri pentru stabilirea aleatorie a unui complet format din 3 judecatori,
care va decide asupra admisibilitatii in principiu a recursului.

Raportul urmareste sa stabileasca admisibilitatea in principiu a recursului. Pentru acest
scop, se verifica dacd recursul indeplineste cerintele de forma prevazute sub sanctiunea
nulitatii, dacd motivele invocate se Incadreaza in cele de nelegalitate, daca existd motive de
ordine publicd ce pot fi invocate din oficiu ori daca este vadit nefondat. De asemenea, va
arita, dacd este cazul, jurisprudenta Curtii Constitutionale, a Inaltei Curti de Casatie si
Justitie, a Curtii Europene a Drepturilor Omului si a Curtii de Justifie a Uniunii Europene,
precum si pozitia doctrinei in problemele de drept vizdnd dezlegarea datd prin hotararea
atacata'®.

Un recurs vadit nefondat face inadmisibila admiterea acestuia in principiu. Aceasta
problema a fost apreciati in literatura juridica®® ca fiind una dintre cele mai delicate ale
admisibilitatii recursului, deoarece, in lipsa unor criterii legale univoce, determinarea
caracterului recursului de a fi fondat sau vadit nefondat este extrem de dificila. Sintagma

18 A Fanu-Moca, C. Rosu, Solutionarea recursului civil de cdtre Inalta Curte de Casatie si Justitie, Analele Universitatii de
Vest din Timisoara, seria Drept, nr. 2/2013, p.100.

9C. Rosu, Drept procesual civil. Partea speciald conform noului Cod de procedura civild, Editia 6, Editura C. H. Beck,
Bucuresti, 2015, p. 57.

271 Les, op. cit., p. 700.
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folosita de legiuitor, de recurs ,,vadit nefondat”, are conotatii asupra temeiniciei recursului.
Or, temeinicia recursului ar trebui raportata la motivele de casare invocate de catre recurent.

Cu toate acestea, vadita netemeinicie nu trebuie circumstantiata la faptele pricinii sau
la modul de stabilire a adevarului de catre instanta a carei hotarare este atacatd, ci la
consistenta motivelor de casare invocate de catre recurent. Este vorba de o analizd sumara a
motivelor de casare invocate, in ra;l)ort cu care se poate decide daca recursul este apt de a
conduce la casarea hotararii atacate?'.

Pentru intocmirea raportului se vor lua in considerare recursul, intdmpinarea,
raspunsul la Intdmpinare si inscrisurile noi. Raportul va fi realizat de presedintele completului
sau va desemna un alt membru al completului sau pe magistratul-asistent in acest scop.

Pentru ca procedura verificarii de filtru sa nu dureze o perioada indelungata de timp,
raportul trebuie intocmit in cel mult 30 de zile de la repartizarea dosarului. Raportorul nu
devine incompatibil. Avand in vedere ca raportorul nu realizeaza decat o verificare formala,
neimplicand o analiza asupra fondului recursului, este corecta mentiunea cd nu devine incom-
patibil, putand intra in completul de judecata ce solutioneaza efectiv recursul.

Dupa analiza raportului in completul de filtru, acesta se comunica de indata partilor
care pot formula 1n scris un punct de vedere asupra raportului, in termen de 10 zile de la
comunicare. In lipsa dovezii de comunicare a raportului si inainte de expirarea unui termen de
30 de zile de la comunicare, completul nu va putea trece la examinarea recursului, astfel incat,
fie sa considere ca recursul nu indeplineste cerintele legale si sa se anuleze recursul, fie sa
respinga recursul®.

Daca lipseste dovada de comunicare a raportului, completul de filtru nu se va putea
pronunta nici asupra fondului recursului.

In prezenta dovezii de comunicare a raportului, completul de filtru poate pronunta
urmatoarele solu‘;iizg:

1. daca completul este in unanimitate de acord ca recursul nu indeplineste cerintele de
forma, ca motivele de casare invocate si dezvoltarea lor nu se incadreaza in cele de
nelegalitate, anuleaza recursul. Aceasta solutie va fi pronuntata ori de cate ori se constata ca
motivele de recurs invocate nu se incadreaza in cele de nelegalitate si nu sunt indeplinite nici
cerintele pentru a putea fi invocate din oficiu motive de ordine publica, astfel ca motivarea
necorespunzatoare echivaleaza cu o nemotivare, iar sanctiunea este nulitatea recursului;

2. daca completul, in unanimitate, este de acord cad recursul este vadit nefondat,
respinge recursul. Aceasta solutie intervine in cazul in care motivele de recurs pot fi incadrate
in cele de nelegalitate, insa dezvoltarea lor determind concluzia ca recursul nu este intemeiat,
in sensul ca argumentele invocate nu pot determina admiterea recursului.

In ambele situatii, completul se pronuntd printr-o decizie motivati, fird citarea
partilor, care nu este supusa niciunei cai de atac. Cu toate acestea, decizia se comunica
partilor.

Fiind o verificare prealabild, legiuitorul a considerat ca nu este necesara citarea par-
tilor, motiv pentru care nici nu s-a prevazut vreo cale de atac. Deoarece completul nu
realizeazd o judecata propriu-zisd, nu se poate considera ca lipsa unei cai de atac ar Incilca
dreptul la aparare al partilor. Aceasta intrucat completul de filtru verifica exigentele stabilite
de noul Cod de procedura civild pentru promovarea acestei cai extraordinare de atac, care sunt
mai stricte datoritd specificului acesteia.

Mai mult, s-a aratat ca, desi recursul poate fi solutionat in procedura de filtrare fara
citarea partilor, principiul contradictorialitatii si al dreptului la apdrare sunt respectate,

2 hidem.
22 C. Rosu, op. cit, .p. 58.
2 Ibidem.
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deoarece partile au avut in prealabil ocazia de a-si exprima punctul de vedere cu privire la
raportul motivat care le-a fost comunicat, avand posibilitatea de a prezenta argumente noi si
de a combate opiniile exprimate in cuprinsul raportului®*,

Cu toate acestea, s-a afirmat™ ca pronuntarea deciziei fard citarea partilor ar putea
prilejui serioase controverse si chiar sesizarea instantei de contencios constitutional pentru
exercitarea unui control de conformitate a acestor prevederi legale cu normele constitutionale
privitoare la exercitarea dreptului la aparare si la respectarea altor principii fundamentale, cum
ar fi publicitatea si oralitatea dezbaterilor. O flexibilitate mai mare se impune sa fie promovata
in viitor, 1n aceasta materie si de instanta constitutionald, care ar trebui sa tind seama atat de
caracterul exceptional al recursului, cat si de finalitatea procedurii de filtrare;

3. daca prin raport se apreciaza ca recursul este admisibil si toti membrii sunt de acord,
iar problema de drept care se pune in recurs nu este controversatd sau face obiectul unei
jurisprudente constante a Inaltei Curti de Casatie si Justitie, completul se poate pronunta
asupra fondului recursului, fara citarea partilor, printr-o decizie definitiva, care se comunica
partilor. In solutionarea recursului instanta va tine seama de punctele de vedere ale partilor
formulate la solufia preconizata in raport;

4. 1n cazul in care recursul nu poate fi solutionat prin anularea lui sau respingerea ca
nefondat, completul va pronunta, fara citarea partilor, o incheiere de admitere in principiu a
recursului si va fixa termenul de judecatad pe fond a recursului, cu citarea partilor.

Prin stabilirea termenului de judecata, completul de filtru devine competent sa
solutioneze recursul, devenind completul de solutionare pe fond.

Fata de specificul solutionarii recursului de instanta suprema, care impune o grija si
mai mare pentru redactarea recursului, este necesard menfinerea prevederii referitoare la
redactarea si sustinerea cererii de recurs de catre un avocat.

Totusi, Curtea de la Strasbourg a subliniat cad o interpretare strictd a regulilor
procedurale il poate priva pe reclamant de dreptul de acces la justitie. Acest drept poate fi
afectat atunci cand regulile inceteaza sda mai serveasca principiului securitatii juridice si unei
bune administrari a justitiei, formand un fel de bariera ce il impiedica pe justitiabil sa supuna
cazul sau pe fond de catre o curte competenta (Hotararea din 5 decembrie 2013, pronuntata in
Cauza Omerovic c. Croatiei, nr. 2, parag. 39).

Asadar, Curtea a constatat cd solutia legislativd criticatd creeaza premisele
transformarii liberului acces la justitie si a dreptului la aparare in drepturi iluzorii, fapt care nu
este de natura sa conduca la consolidarea continua, fireasca, a statului de drept, ceea ce atrage
neconstitutionalitatea acesteia.

Din considerentele Decizie Curtii Constitutionale nr. 462/2014, rezultd ca aceasta
decizie are in vedere numai dispozitiile legale privind reprezentarea prin avocat a persoanelor
fizice la redactarea si sustinerea recursului®.

In privinta persoanelor juridice, Curtea Constitutionald nu a fost sesizata si nici s-a
solicitat extinderea verificarii la prevederile art. 84 C. proc. civ., care reglementeza
reprezentarea conventionald a persoanelor juridice.

Potrivit acestor dispozitii, persoanele juridice pot fi reprezentate conventional in fata
instantelor de judecatd numai (s. n.) prin consilier juridic sau avocat, in conditiile legii. In
continuare, se mentioneaza ca, la redactarea cererii si a motivelor de recurs, precum si in
exercitarea si sustinerea recursului, persoanele juridice vor fi asistate si, dupa caz,

% Gh. Piperea, C. Antonache, P. Piperea, A. Dimitriu, M. Piperea, A. Ratoi, A. Atanasiu, Noul Cod de procedurd civila.
Note. Corelatii. Explicatii, Editura C. H. Beck, Bucuresti, 2012, p. 521.

B 1. Les, op. cit., p. 701.

% G. Boroi, M. Stancu, Drept procesual civil, Editura Hamangiu, Bucuresti, 2015, p. 149.
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reprezentate, sub sanctiunea nulitdtii, numai de cdtre un avocat sau consilier juridic, in
conditiile legii.

Aceste dispozitii se aplica si asociatiilor, societatilor sau altor entitati fara personalitate
juridica, daca sunt constituite potrivit legii.

Prin urmare, in cazul persoanelor juridice, in continuare, va fi obligatorie redactarea
cererii de recurs si sustinerea acesteia, prin intermediul unui avocat sau consilier juridic.

Fara a estompa faptul ca puterea financiara a persoanelor juridice este mai mare decat
a persoanelor fizice, se creeaza o discriminare in privinta formularii recursului si o inegalitate
privind accesul la justitie.

Datorita caracterului de cale extraordinard de atac a recursului, se justificd in toate
cazurile redactarea cererii si sustinerea acesteia prin intermediului unui avocat sau consilier
juridic.

Mai mult, declararea neconstitutionalitatii art. 83 alin. 3, se reflectd si asupra
prevederilor art. 83 alin. 4 C. proc. civ., care extindeau redactarea si sustinerea cererii i in
cazul celorlalte cai extraordinare de atac, contestatia in anulare si revizuirea, cind prin
intermediul lor se ataca o hotarare pronuntata de instanta de recurs.

Curtea Constitutionald a invederat faptul cd ii revine legiuitorului sarcina ca, in
temeiul art. 147 alin. (1) din Constitutie, sa pund de acord cu Legea fundamentala si cu
decizia adoptata, intreaga reglementare procesual civila a recursului, avand in vedere ca
dispozitiile legale criticate din Codul de procedura civila referitoare la obligativitatea persoa-
nelor fizice de a fi asistate si, dupa caz, reprezentate, sub sanctiunea nulitatii, numai de catre
un avocat la redactarea cererii si a motivelor de recurs, precum si in exercitarea si sustinerca
acestuia sunt contrare accesului liber la justitie si dreptului la aparare.

Cu toate ca majoritatea opiniilor exprimate cu privire la aceste prevederi, au fost
favorabile redactdrii si sustinerii cererii de recurs printr-un avocat, opinia minoritara s-a
dovedit acceptatd de instanta de contencios constitutional.

3. Concluzii.

Ca urmare a Decizie nr. 462/2014, nu mai exista obligativitatea reprezentarii prin
avocat a persoanelor fizice in calea extraordinara de atac a recursului. In egali masuri, desi
decizia Curtii Constitutionale nu se referd in mod expres si la aceste cai extraordinare de atac,
trebuie concluzionat ca reprezentarea prin avocat nu mai este obligatorie nici in ceea ce
priveste revizuirea si contestatia in anulare, atunci cand aceste cdi de atac extraordinare sunt
exercitate Tmpotriva unei hotdrari definitive date de o instantd de recurs, aceastd solutie
rezultand din coroborarea dispozitiilor art. 83 alin. 3 si alin. 4 C. proc. civ.?’

Astfel cum am aratat, legiuitorul are posibilitatea sa mentina prevederilor privitoare la
obligativitatea redactarii si sustinerii cererii de recurs prin intermediul unui avocat, oprindu-se
la una dintre cele 3 modalitatile propuse de noi. Fie, sa generalizeze calea de atac a apelului
(ceea ce ar Insemna schimbarea cdii de atac a recursului cu apelul si in materie de contencios
administrativ si fiscal), iar recursul sa rdmand intr-un numar restrans de situatii, fie sa se
creeze cadrul necesar prin stabilirea unui plafon mai ridicat pentru acordarea ajutorului public
judiciar, fie introducerea in actualul Cod de procedura civila, a unei prevederi care sa permita
verificarea de catre instanta de recurs a cauzei sub toate aspectele, atunci cand impotriva
respectivei hotarari nu este prevazutd si calea de atac devolutiva a apelului.

Mentinerea obligativitatii redactdrii si sustinerii cererii de recurs prin avocat,
consideram ca, este necesara pentru evitarea sanctiunii nulitdtii recursului, atunci céand
motivele invocate nu se incadreaza in cele de casare prevazute de art. 488 C. proc. civ.

27 |dem, p. 145.
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THE NEW ENTREPRENEURSHIP,VECTOR OF GLOBALIZATION

George Niculescu, Prof., PhD, ”Constantin Brancusi”University of Targu-Jiu

Abstract: This article describes the important roll that the new type of entrepreneur has in the
globalization. Entrepreneurs are the agents of change in our world. They can be considered as a
vector of globalization. Entrepreneurship is the engine that drives our society and creates real
change. One business initiative can cause a chain of events that eventually leads to large-scale
change, for better or for worse: in company, family, the economy, the world at large. The new
entrepreneur understands that we are already together. As individuals, as a nation, and as a global
community, we can solve our challenges. The new entrepreneur will need to find new ways to connect
and collaborate with others in all world, so we can capitalize on more sustainable values. It need to
implement business models that generate profit by supporting life. This article presents a new
entrepreneurial renaissance. It describes the Lean Startup movement whilch make entrepreneurship
accessible to a whole new generation of founders who are hungry for new ideas about how to build
successful companies. The entrepreneurs are everywhere and the Lean Startup approach can work in
any size company, even a very large enterprise, in any sector or industry. The new entrepreneur
should be considered a job title in all modern companies that depend on innovation for their future
growth.

Key-words:entrepreneur, entrepreneurship, business model, globalization, Lean Startup.

Introduction

The entrepreneurs play an important role in capitalism because they are a source of
innovation. Three historical economists founded the theory of entrepreneurship: Richard
Cantillon Jean-Baptiste Say and Joseph A. Schumpeter.

Schumpeter in The Theory of Economic Development describes that the entrepreneur
is the economic individual who realizes new “productive combinations.” Schumpeter provides
five sources of change and profit. Schumpeter underlines that the entrepreneur is embedded in
society. He is not atomistic, isolated, and immersed in a process quite different from the other
social phenomena.

Frank Knight in Uncertainty and risk (published in 1921), underlined the existence of
a direct relation between the entrepreneur, uncertainty, profit, and risk.

The entrepreneurs are unique because they are capable of bringing together the money,
raw materials, manufacturing facilities, skilled labor and land or buildings required to produce
a product or service. They are willing to risk their resources in the pursuit of profit.

Entrepreneurs occupy the mostimportant position in a market economy because they
are the engine in economy and stimulate all economic activity. The most dynamic societies
in the world have the most entrepreneurs and rewards and encourages entrepreneurial activity
and the entrepreneurial instinct. The entrepreneur is the vector of development and have the
central role in all economic activity. Entrepreneurs are the agents of change in our world. and
they are also a vector of globalization.

They are the most important people in a market economy, because they create all
wealth, all jobs, all opportunities, and all prosperity in the nation. Entrepreneur personifies his
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dynamic of change; the entrepreneur is not an individual but an economic function. The
entrepreneurial function introduces economic and technical change and contributes to the
reproduction of a socioeconomic system based on competition and individual property. The
entrepreneur as a key factor for rapidly removing barriers, and to create synergies for
accelerating development and an entrepreneurial spirit obtained by harmonizing vision,
shaping the future, design, strategy, involvement of local actors, innovative entrepreneurs,
etc.

The fundamental unit of the economic system is no longer the entrepreneur, the
family, the firm, or the state but the network composed of different organizations (Zahra,
S.A., Kuratko, D.F., & Jennings, D.F. 1999, pp. 5-9.). Thus, this network gives birth to the
new entrepreneur.

New entrepreneurs

The knowledge-based economy requires further research on the characteristics of the
new entrepreneurs: the ability to adapt and the efficiency of the entrepreneur’s capability
depend on the cognitive categories, on the interpretation codes of the information itself, on the
tacit skills and procedures in solving the problems it encounters, and on his/her capacity to
integrate innovation networks.

Today’s entrepreneurs steer away from the old business-as-usual model to find
instead ways to connect, collaborate, and contribute. They are more flexible, in-the-moment
decision makers. The new entrepreneurs live in the here and now while scaling their
businesses for future expansion.

New entrepreneurs are prepared to:

* monetize what is most meaningful to them

« are fulfilled to the extent that they are spending their lives in pursuit of their dreams

» make a concerted effort to balance work with their preferred lifestyle

* do not delay rewards and enjoyment until retirement

« are as values-driven as they are profit-driven

* do well by doing good. (Abraham H.M., 2015, p. 33)

The new entrepreneur is a socialized entrepreneur because he develops his activity in a
particular economic environment which is structured by the business networks.

In a network economy, local economies are now seeking to develop by relying on private
initiatives coupled with targeted public and individual action. Investment attractiveness, the
capacity to create enterprises, and the creation of jobs determine the performance of an
innovative milieu. The milieu is integrated in a context resulting from the development of
complex interactions between its actors. These actors and interactions constitute a system
which is defined at the same time by its objectives and its composition. The analysis of the
innovative milieu as a complex system leads economists and sociologists to study the whole
of the local actors (enterprises, authorities, public services, etc.) in relation with the outside.
Inside this system, the innovation plays a central role. The integration of the actors within the
milieu contributes to the emergence of new enterprises by offering to the future entrepreneur
the essential financial, relational, and cognitive resources. Whether new entrepreneurs are
early or late developers, globalization is revealing new entrepreneurial mindsets to think
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about the global and local strategies when small businesses go on international markets. The
new entrepreneurs are called “lifestyle entrepreneurs.” They may be both locally embedded
and be connected to global networks . They have to promote their own creativity and
originality to acquire a personal, unique style (Schine, Gary L. 2003, pp. 7-9.).

The specific literature implies the existence of four new entrepreneurial figures: the
“cognitive” entrepreneur, the “social” entrepreneur, the “ecological” entrepreneur, and the
“entrepreneurial” entrepreneur.

The “cognitive” entrepreneurs are experts who root the creation of their business in
new knowledge (new fields of knowledge) that they have either helped develop or benefited
from without contributing to it. This new knowledge may or may be incorporated into
technical systems.

“Cognitive” entrepreneurship is a heterogeneous category. It is possible to distinguish
between several types of entrepreneurs within “cognitive” entrepreneurship itself, depending
on the main field of knowledge addressed and their contribution to knowledge in this field.

Social entrepreneurship can be performed at a local, national, or international level.
The field of action of social entrepreneurs is the social and solidarity economy.

It is a nonprofit entity (a nonprofit organization entrepreneur) and it can also be a
public organization or a private company and increasingly a hybrid form of commercial and
noncommercial activities.

The “Ecological” Entrepreneur is often considered as a specific expression of the
farmer.

The ecological entrepreneurs develop their activities around “green technologies,” they
mainly focus on agricultural or industrial entrepreneurship (Andersen 1998;11(2), pp.135-
144),

Unlike the social entrepreneur (in the strict sense), the ecological entrepreneur
appears to work, in the main, in a commercial environment (Hockerts 2010, pp.481-492).

The “entrepreneurial” entrepreneur refers to a set of service mechanisms targeted at
producing entrepreneurs and which are generally called business incubators.

The incubator is an organization providing complex services that aims to create
entrepreneurs (who may belong to the different categories (Bosma, N., Levie, J., Bygrave, D.,
Justo, R., Lepoutre, J., Terjesen, S. 2009, p.64).

The cyberentrepreneur and its role in globalization

The cyberentrepreneur may generate the new dimensions:

- Social capital: a shift from personal and family environment to social networks.

- Financial capital: a shift from local venture capitalists to global financial markets.

- Cultural capital: a shift from database to knowledge management. Elevation of
quality level of intervention of entrepreneur may strengthen, in the territorial environment of
the firm, exclusion effects, such as digital illiteracy, unemployability, networks access
shadow zones etc.( Carayannis Elias, 2013, pp.514-516). The expansion of social, financial,
and cultural functions of the cyberentrepreneur transforms its relations to the territories:

- Management of production becomes ubiquitous; it can act on several areas
simultaneously.
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- Research skills are expanded: they bring together geographically dispersed
knowledge in a unified process.

- The assembly is the product of agile and collaborative methods, raising levels of
quality and quantity of human and technical interventions (on the place of production, for
marketing).

Cyberentrepreneur may provide local activities access to foreign markets, and enable
local staff to have additional income as a form of endogenous local economy.

* Cyberentrepreneur may stimulate into territory services related to production
economy at very low costs that previously would have severely strained the budgets of local
staff.

* Cyberentrepreneur may through teleworking enable local officials to have a job in a
firm located in the economic system of the territory.

With digital technology, teleworking is possible. It implies a redefinition of local and
regional strategies: The goal is less filling preinstalled industrial estates as the attraction of
jobs in the territory of reference, that is to say people coming to live and telework on this
territory, their employers may be located in places far removed from that territory, creating a
growing interweaving of the positions of centrality and situations peripherals. So, the travel
time between home and workplace does not is much importance, this shift takes place can be
achieved outside the peak hours. Benefit to the employee: In addition to the gain resulting
from the removal of daily commuting, he can keep his home even if he changes jobs.

Advantage for the firm: In addition to gains in productivity and lower management
costs, the company can expand its recruitment area and retain employees, even when
changing their place of residence. This means to introduce a new model of territorial
organization, “re-personalization” of space and grows the role of cyberentrepreneur to find a
research field to develop its potential. (Carayannis Elias, 2013, pp. 514-517)

In social field, the action of cyberentrepreneur can stimulate the effects of connection
between individuals by stimulating the need to develop social networks, but the action of this
new form of firm can also worsen the isolation of people who are outside the ways of
accessing these networks.

On the economic plan, the trend identified by experts on territorial dynamics (the
fragmentation of settlements and erratic aspects that contain many strategies of location) the
cyberentrepreneur can oppose another form of structuring of space, based on cross-linking the
organization of production, itself made possible by the use of teleworking (distanciation of
internalities, marginalization of physical moves) and subcontracting (outsourcing, globalized
research skills).

On the political plan, the rise of clubbing behaviors may be overcome or
circumvented, thanks to the effects of the economic work of cyberentrepreneur, with the wide
use of practices of e-learning, strengthening specialized networks, etc. (Carayannis Elias,
2013, pp.15-16).

Conclusions
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This article assumes the challenges of social economic sciences: of complexity and of
entrepreneurial innovation. It is based on mobilizing (economic, social, cultural, institutional)
entrepreneurs as the key factor in quickly eliminating the development gaps.

The entrepreneurship requires a managerial discipline to harness the entrepreneurial
opportunity. There are more entrepreneurs operating today than at any previous time in
history. This has been made possible by dramatic changes in the global economy.

The entrepreneurial spirit is universal, judging by the enormous growth of interest in
entrepreneurship around the world in the past few years.

The entrepreneurial and managerial domains are not mutually exclusive but overlap to
a certain extent. The former is more opportunity-driven, and the latter is more resource- and
“conversation”.

A new entrepreneur has to mobilize a network that must be more dense and must
include as many diversified resources as possible to favor the setup of the firm. New
entrepreneurs can mobilize partnerships with customers and suppliers of the firm where they
were employed before the setup of their own firm, or they can create totally new partnerships
with new actors.

Entrepreneurship can obviously develop simultaneously in different fields — cognitive,
social, and ecological. The entrepreneurship follows two main goals: on the one hand, to
encourage the creation of start-up, especially in the more high-tech sector of the economy, but
on the other hand, to encourage the creation of their own job by the entrepreneurs during the
time of economic crisis. Whether entrepreneurs are early or late developers, globalization is
revealing new entrepreneurial mindsets to think about the global and local strategies when
small businesses go on international markets. Entrepreneurship is a kind of management. The
Lean Startup movement is making entrepreneurship accessible to a whole new generation of
founders who are hungry for new ideas about how to build successful companies.

Entrepreneurs are everywhere. The concept of entrepreneurship includes anyone who
works of a startup: a human institution designed to create new products and services under
conditions of extreme uncertainty. That means entrepreneurs are everywhere and the Lean
Startup approach can work in any size company, even a very large enterprise, in any sector or
industry. A comprehensive theory of entrepreneurship should address all the functions of an
early-stage venture: vision and concept, product development, marketing and sales, scaling
up, partnerships and distribution, and structure and organizational design. It has to provide a
method for measuring progress in the context of extreme uncertainty. It can give
entrepreneurs clear guidance on how to make the many trade-off decisions they face: whether
and when to invest in process; formulating, planning, and creating infrastructure; when to go
it alone and when to partner; when to respond to feedback and when to stick with vision; and
how and when to invest in scaling the business. . Successful entrepreneurship requires a blend
of analytical, creative, and practical aspects of intelligence, which, in combination, constitute
successful intelligence.

Globalization can be considered as an opportunity for entrepreneurs, as it widens the
perspectives for both supply and demand. On the supply side, entrepreneurial creativity is
infused with a range of new ideas coming from other entrepreneurs across the world.
Furthermore, it offers a worldwide platform for new partners and suppliers around the world,
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giving entrepreneurs awider scope for adding value to their offer. On the demand side,
responding to various market needs from different countries and cultures also enhances
creativity and can lead to creating new products and markets. Thus, globalization increases
the scope for detecting and exploiting market opportunities from around the globe.

However, globalization can also be a threat for entrepreneurs. It shifts competition at a
higher level. Local markets are open to global competitors who can easily invade these
markets with competitive products at a lower cost of production. If such market entrance
might offer new products at lower prices for the customer, it can also contribute to the
destruction of local producers who can hardly compete despite distinctive competencies.
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HOW THE LOCAL CULTURAL ISSUES ARE AFFECTING THE RETAIL
INTERNATIONAL COMPANIES’ COMPETITIVE ADVANTAGE?

Elena Doval, Prof., PhD, ”Spiru Haret” University of Brasov

Abstract:The competitive advantage is usually measured by the advantages and the strengths of an
organization against other competitors given by superior resources and capabilities. But, on the
international market, what is competitive advantage in a country may be a disadvantage in other
country. Furthermore, the main causes of the lack of the competitive advantage capitalization may be
due to different ways of competition, different needs of the consumers and beneficiaries or differences
in culture. However, the national or regional cultural differences are representing a barrier that
hardly may be removed at the global scale, being encouraged by social, cultural and demographic
aspects of a geographical region. This paper analyses how some cultural issues are affecting the retail
international organizations’ competitive advantage by consumers’ cultural values in Romania. The
research is based on the web data gathering, own observations and dialogues with consumers and
companies’ local managers.

Key words: competitive advantage, cultural issues, management, strategy, international retail
companies

1. Introduction

The retailing concept is usually associated by the consumers with shopping. Persons are
going shopping for satisfying their needs - to buy food, consumables, long life goods or others
products - or for pleasure - to spend the free time looking, searching, comparing and getting
knowledge for future acquisitions. Firstly, the internationalization and globalization processes
and secondly, the ITC technology’s development, have contributed to the spreading of the
retailing companies worldwide. As a consequence, the competition is growing up and the
retail companies need to consolidate their competitive advantage, based on their resources and
capabilities and considering the specificity of the host country’s market, because on the
international market, what is competitive advantage in a country may be a disadvantage in
other country. Therefore, the consumer’s perception of choosing the retailer depends in a
great amount of the national or geographical cultural characteristics and the general social,
economical and political context.

In this respect, the cultural differences between the company’s country of origin and the
host country may produce barriers that hardly may be removed at the global scale, being
encouraged by social aspects, organizational cultural and contextual aspects of a geographical
region.

The present work’s aim is focused on a brief analyse of different opinions about the role
of culture in building and sustaining the international companies competitive advantages. It
also, is presenting the outcomes of the analysis of some of the cultural issues that are
influencing the international retailers’ competitive advantages in Romania, as a case study.
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The research is based on the web data gathering, own observations and private dialogues
with consumers and companies’ local managers, using logical methods, such as induction,
deduction and analysis.

2. Literature background

The importance of culture in organizations’ strategy

The culture is defined as being “the sum total of learned beliefs, values and customs that
serve to direct the customer behaviour of members of a particular society” (Schiffman and
Kanuk, 1994, p.409). Also, the culture is defined as “the sum of the values, rituals, symbols,
beliefs, and thought process that are learned, shared by a group of people, and transmitted
to generations to generations” (Abdin, 2008, p 6). In other words, the “cultural values
provide preferences or priorities for one's behaviour over another” (Ghemawat, & Reiche,
2011, p. 2).

In order to get long term success, the companies’ management need to consider the culture
as being “completely within the capability of the business to control and shape, yet often is
ignored, with leaders instead focusing on short-term activities like cost-cutting and
inadvertently choosing to create an environment where long-term strategic success is less
likely” (Culey, 2012). Nevertheless, “the organizations that create a culture defined by
meaningful work, deep employee engagement, job and organizational fit, and strong
leadership are outperforming their peers and will likely beat their competition in attracting top
talent” and thus, “an organization’s culture can become a key competitive advantage—or its
Achilles’ heel” (Brown et al, 2015). It is stressed that “the only thing that competitors can’t
duplicate is culture. In sustainable, championship cultures, behaviours (the way we do things
here) are inextricably linked to relationships, informed by attitudes, built on a rock-solid base
of values, and completely appropriate for the environment in which the organization chooses
to operate. It’s the context that makes it so hard to duplicate a championship culture. Because
every organization’s environment is different, matching someone else’s behaviours,
relationships, attitudes, and values will not produce the same culture” (Bradt, 2012).

Plenty of studies have been done and published based on Hofstede’s four dimensions of
the world’s culture differences (Hofstede, 1984), i.e. the power distance, the uncertainty
avoidance, the masculinity and individuality, analyzing them in different circumstances
(Kundu, 2001; Aggarwal, 2009; He & Liu, 2010; Tian, & Borges, 2011; Ghemawat &
Reiche, 2011, Albu, 2013).

Ghemawat, P. & Reiche, S. (2011, p.8) have underlines the main implications for foreign
business in a host country:

» Participative management can improve profitability in low power distance cultures but

worsen it in high power distance cultures

» Quick fixes can improve profitability in more short-term oriented cultures but worsen

it in more long-term oriented cultures

» Merit-based pay and promotion policies can improve profitability in more masculine

cultures and reduce it in more feminine cultures

» Emphasizing individual contributions can improve profitability in more individualistic

cultures and worsen it in more collectivistic cultures.
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Panda (2010) has underlined that “each individual has his/her own identity, perception,
values, attitudes, work-style, personality, beliefs and set of norms which are different from
others” and the “adaptability, flexibility and pro/reaction to environmental, social and more
specifically to customers choice can be effectively managed by designing and implementing
suitable HR strategies based on cross-cultural dimensions”, because the “capable employees
who create conditions for differentiation from competitors become a key resource for
organizations” (Hana, 2013).

International companies and culture

Hill (2004, p.7) highlighted that globalization has several facets, including the
globalization of markets and globalization of production in the international business. But,
Guillén (2006, p.2) stressed that “the globalization of markets refers to the merging of
historically distinct and separate national markets into one huge global market. On the other
hand, the globalization of production refers to the sourcing of goods and services from
locations around the globe to take advantage of national differences in cost and quality factors
of production (such as labour, energy, raw materials, land, and capital). Managing a
multinational enterprise requires a different set of conceptual tools than in the case of purely
domestic firms”.

It is said that the process of globalization ‘leads to the increasing integration of the
production of goods, services, ideas, culture, communication, and environmental pollution on
a world-wide scale, imparting locality of populations and labour’ (Yiicel & Dagdelen, 2010,
p.62). Tian & Borges (2011, p. 110) consider that “if globalization is an inevitable process,
then cross-culturalization will also be inevitable”. But, “an important component of
management strategy refers to specific intercultural communication in the global environment
that may be affected by a number of barriers such as the following (Albu, 2013, p. 255):

e Misunderstanding the language of communication, leading to inability correct

interpretation of the message;

e Culture shock, or the inability to understand or to accept people with values, norms

and different lifestyles;

e Ethnocentrism, belief in the absolute superiority of their culture;

e No opening date for the adoption of a rigid and formal attitude that impedes the free

exchange of views”.

Tian & Borges (2011) emphasised that in marketing communication conducted cross-
culturally often arise when participants from one culture are unable to understand culturally
determined differences in communication practices, traditions, and thought-processing in
another cultural context” It is no doubt that “the ability of marketers and consumers to
communicate cross-culturally is critical for success. The marketing communication is a two-
way interactive communication. The marketers deliver information to the market they gather,
collecting, interpreting, and putting this information to use. Failure to do so may lead to a loss
of business” (Tian & Borges, 2011, p.111).

He & Liu (2010, p.18), analyzing the culture specificity in China and Sweden, consider
that “the barriers of cross cultural communication in multinational firms come from the
aspects blow: lack of mutual understanding; differences in emotional distance toward
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headquarter -subordinate relationship; different expectations on managers; different abilities
on dealing with accidents; language difference and geography distance and different purpose
on working”. Anyway, “growing international activity involves new requirements for those
participating in cross-cultural activities. They have to deal with issues such as the
interpretation of the actions and attitudes of individuals or organizations that operate in a
context different from that to which they were accustomed” (Albu, 2013, p. 254). But, the
“multinational enterprise strategy management design needs to accommodate the cultural
variances that exist around the world to provide a more homogenous solution and response.
This in turn will benefit corporations and lead to the goals of creating culture synergy,
building corporate culture, and transferring management between cultures” (Ying-Chang et al,
2011, p.75).

Competitive advantage and culture

Marr (2013) is provided the idea that “the competitive advantage is often confused with
pricing, cost, and return on investment, margins, innovation, sustainability, brand and
reputation. In other words, businesses tend to call anything they consider good to be a
competitive advantage. There are 6 sources of competitive advantage: people, organizational
culture and structure, processes and practices, products and intellectual property, capital and
natural resources and technology”. But, “the international business offers the possibility of
exploiting three sources of the competitive advantage, unavailable for the national companies:
global efficiencies, the multinational flexibility and worldwide learning process” (Lovas &
Ghoshal, 2000, pp. 875-896, cited in Diaconu, 2012, p.142). “The competitive signals, if they
are transmitted, are hardly detected when firms have to confront with different kinds of
consumption models from various markets” (Leechor et al., 1983). “Adopting the global
strategy, the firm approaches the world as a single market, the main scope being the
development of standardized goods and services that answer the needs of the worldwide
consumers” (Diaconu, 2012, p. 144). Instead, Ghoshal (1987, pp. 425-440) identified “three
strategic objectives into any global strategy (efficiency in current operations, risk
management and learning and innovation) and also three main aspects of the competitive
advantages (scale economy, equilibrium in flexibility and costs reduction), involved by the
global strategy”.

It is considered that “the main issues that are supporting the competitive advantage are the
attitude and the relationship with the customers” (Bradt, 2012). The author is underlining that
the attitude referring to the cultural issues (innovation, discipline, perseverance or flexibility)
are important in the company’s success and avoid failure (such as IBM or Hewlett-Packard)
and is depending on the type of activity (design, produce, deliver or support) and the posture
of the strategy a company is applying (proactive, reactive or combination between proactive
and reactive). Anyway, the cultural components are important in the competitive advantage
and performance sustaining (Dell'era, 2010; Madu, 2011).
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3. Analysis, outcomes and comments

The stages of the Romanian consumers’ preferences

Many scholars are stressing that the main barriers to enter a foreign market are the cultural
issues like language, religion and behaviour, usually referring to the emerging markets. If we
think about the multinational companies that have entered the Romanian market, we may see
that most of them have adopted a transnational strategy, trying to benefit not only from the
global efficiencies but also from the local advantages (Diaconu, 2012, p.149).

In Romania, the cultural barriers encountered changing in time specific cultural

components.
Before 1990, when Romania has had a state monopoly market, the consumers had not many
opportunities of choosing the goods and commodities, excepting the domestic offers.
Therefore, its borders opening after 1990, when the process of transition towards the market
economy has been officially declared, has contributed to the influx of foreign goods on the
Romanian market and nevertheless, to the people’s curiosity’ satisfaction of comparing the
foreign goods with the domestic ones.

The first supermarkets entered in Romania in 1995-1996 (Mega Image and Metro),
followed by Billa in 1999. The food goods very attractive packed and a variety of non-food
products have raised the consumers’ curiosity for buying them. Then, other over 2000 stores
belonging to the parent companies located in Germany, France, Belgium, Holland, Austria,
Hungary and other countries have been opened in new hypermarkets, cash & carry, discount
supermarkets, convenience stores, fashion stores, consumer electronics stores and furniture
and “do it yourself” warehouse. “When a firm wants to invest in a foreign market as a wholly
owned subsidiary, the firm will prefer a new establishment of business instead of acquiring an
existing local firm to gain full controls of its business and minimize any uncertainty from the
acquired local firm (Lee et al, p.5).

In the last 25 year the consumers’ behaviour has changed considerably. It could be
considered four stages in the development of people’s preferences, as in the figure 1.

L i o
Low price
goods
Branded
goods

Imported

B goods Domestic & L
eco goods
Stage 1 Stage 2 Stage 3 Stage 4
—_——— ———————
1990 2015

L L] .

Figure 1 Consumers’ preferences

49



GIDNI 2 SOCIAL SCIENCES AND MANAGEMENT

The first stage is characterized by the increasing consumers’ preferences for imported
goods. Everything has been imported seemed to have better quality then the domestic
ones, or even waked up the curiosity to be tasted and compared.

In the second stage, due in part of the aggressive advertising, and on the other part of
the learning and differentiating goods by their brands, consumers have split their
preferences according to the brand names.

In the third stage, the consumers started to look for low prices. This behaviour is
probably related to the decreasing in their wages and revenues when the world
financial crises have been extended Romania.

Thefourth stage of the last years is characterized by the consumers’ orientation
towards domestic goods, especially for food. The sustainable development knowledge
acquired in the last years determined the preference for eco-food (avoiding pesticides
and other chemicals), even the prices are higher, because the green purchasing is
considered as being the contribution to the eco-efficiency (Negulescu, 2014). The
preference for the soft goods or consumables (such as cosmetics, house hold utensils,
fabrics, cloths, washing powders and others) depends on the individual’s budget, so
that according to the wellbeing level, generally the cheaper goods are bought. The
preference for long term non-food goods is still towards the brand names because they
are reflecting better quality and reliability, higher technology and better service after
sales.

The characteristics of the Romanian cultural issues

The main characteristics of the Romanian organizational culture spread out among
individuals that the foreign companies found when entered the market could be analysed from
two points of view: the Hofstede’s framework of the culture (1984) and the main three
dimensions of the culture.
1. Aspects according to the Hofstede's framework for assessing culture:

Middle towards low power distance given by the expected democratic relationship, but
the lack of constant communication;

A low uncertainty avoidance, characterized by the multi-tasks orientation and the
focus for creativity and innovation;

Confused defined individual responsibility, but acting more according with the
individualism then to the collectivism;

A balanced masculinity-feminity characteristic, given by: the money gaining scope, a
sort of individual competition, differences in man and women jobs opportunities but
the desire for equality; besides it could be observed a confused defined perception for
the quality of work and performance, overstaffing and the feeling of self-sufficiency
and some degree of attraction for conflict.

2. The dimensions regarding the main elements of the culture: believes, values and customs

Believes (easy to be changed): The Romanian beliefs are related to the knowledge
acquired by education in the families, schools and organizations. The basic tendency is
characterized by: the facile learning of the foreign languages, the inclination towards
innovation and the latest tech things, and the openness for assimilating new habits.
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Therefore, the tendency for buying, for example, the best authors’ books or new
products advertised on TV or Web sites are increasing.

e Values (hardly to be changed): The Romanian values in terms of behaviour are related
to the local mentality and the conventional Christian religion norms, such as: fasting,
especially before Christmas and Easter; special meals and presents on the feast days
(religion, birthday, marriage, child birth and so on). It is also related to the principle of
buying ,rarely but the best possible quality and reliability” long life goods and the
contrary, the cheapest consumables.

e Customs (mostly difficult to be changed): the tradition of choosing some food goods
or consumables is strongly related to the habits, tastes, and the ways of processing and
the sources/locations of the production. That’s why, for example, the taste of specific
aromatic plants or the provenience of different sorts of cheese are so important that
they could not be replaced.

The positive evolution of the transition process towards the market economy, the
privatization, the liberalization of the prices and tariffs, the new fiscal regulations and the
Romania’s acceptance in the European Union in 2007 are the main factors that contributed to
continuing changing in the Romanian cultural beliefs and habits.

The retail international companies’ competitive advantages building

The Romanian cultural proximity to the Western values represents a great advantage for
international retail companies (IRC) having the country of origin in Europe or America, while
some barriers are encountered by companies located in Asian developed or emerging
countries, due to the cultural differences.

The specific Romanian cultural issues briefly presented above could substantiate the
international retailers’ strategies of building and sustaining the competitive advantages on the
Romanian host market.

Generally, the successful strategies should be differentiated in the process of competitive
advantages setting based on the specific elements of culture (figure 2).

Host country retail market

Type of goods International Retail
1. Specific cultural — Company
issues
identification Food products
3. Management
@ _t\ objectives setting &
2. Grouping and — g‘lar_kei!ng strategies
| esigning
assessment of Lona life acod
> Beliefs
» Values c B
> Customs Other products ompetitive
advantages
creation

Figure 2 The process of IRC competitive advantages creation based on specific cultural issues
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The

process implies 3 main steps that are leading to the competitive advantages creation,

maintenance or development, based on the differentiation and/or cost reduction and
considering all specific cultural issues:

>

>

>

The

Step 1: the identification of the specific cultural issues that influences the IRC
management objectives and strategies;

Step 2: the grouping and assessment of the changing possibility of the cultural
elements (beliefs, values and customs) according to the type of products/goods;

Step 3: the management objectives setting and strategies designing according to the
specific cultural issues.

analysis briefly presented above is supporting the following twelve directions of

action for successful strategies design:

1.

10.

11.

12.

Keep pace with the conventional traditions regarding fasting and special meals on
different feast days when offering food products.

Offer real discounts for consumables.

Offer the best ratio between quality and reliability against prices for the long life
goods, as well as longer term guarantee period.

Keep encouraging the staff to be nice with the buyers.

Induce confidence and trust in the customers’ minds by introducing the fidelity cards
with discounts and maintenance facilities.

Develop the friendship with the buyers by offering presents with different special
occasions.

Be aware at the time of the day and the days the consumers are free for shopping to
ensure the goods diversity and enough staff providing.

Offer gradually and carefully samples of other world cultures, as well as their stories.
Communicate with the consumers and be aware of advertising methods, messages,
symbols and images: use very short TV advertising spots, based on images and very
few words; avoid discourses and singing words and better use the booklets and Web
messages with goods/products images and prices to help buyers to compare and
decide.

Avoid too much or aggressive advertising because people will act contrary,
considering the goods as being not attractive.

Be flexible and fair in responding anytime to the consumers’ desires, avoiding any
disappointment (such as advertising a specific product which is not present in the
store) or conflict (for example, based on the difference between the advertised or
offered product and the buyer’s expectation).

Purchase most of the goods, especially food products, from the domestic suppliers to
contribute to the host country value added and satisfying the local consumers.

These directions of action represent an advice to be considered when an international retail
company enter or develop competitive advantages.
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4. Conclusions

Cultural issues are sustaining or putting barriers to the competitive advantages creation or
development. The role of the cultural issues in the international companies is underlined by
many authors and the literature is sustaining this statement.

The evolution of the Romanian consumers’ preferences has evoked new cultural elements
and in the same time other elements are strongly persistent and probably would never change,
so that the consequences could be seen in the consumers’ behaviour.

The Romanian preferences have changed during the last 25 years, considering four stages
of development: (1) based on imported goods, (2) based on brands, (3) based on lower prices
and (4) the last stage, which is in progress, based on national and ecological products.

The special characteristics of the Romanian culture could occur to ten advices for the
foreign international retail companies that are to support their strategies to gain or sustain
their competitive advantages.

The proposed directions of action could be used as a support for the competitive
advantages strategy’s design of any international retailer for any host country, if appropriate.
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A POLITIQUE LEGISLATIVE

Lucretia Dogaru, Prof., PhD, ”Petru Maior” University of Tirgu Mures

Abstract: The legislative policy refers to the objectives and techniques of the legislature, as well as to
the conceptual instruments needed in order to accomplish these, aiming the real legal order of society.
It is therefore obvious for the legislative policy to be included in the general socio-economic and
cultural policy of the legislature, fixed in its politic program. These being said, we cannot believe that
the legal can be constituted and can take place independently of the politics and that compliance to
the legal law does not also imply compliance to a certain political horizon.

Legislative policies are carried out by the legislature and the activity itself implies the engagement in
a complexity of procedures and operations that together form the legislative technique that aims at the
elaboration of the legislative projects, the analysis of these acts and their adoption by the entrusted
bodies.

Keywords: legal provision, legislator, legislative policy, legislating principles, legislative technique,
legal system.

La norme juridique fixée dans I’acte juridique normatif est une création intellectuelle, qui a un
auteur nommé législateur. La norme juridique s’exprime par le langage des actes normatifs,
les idées philosophiques d’un pocte s’expriment par un langage poétique, les idées d’un
musicien sont fixées en langage musical, les idées d’un chercheur par un langage scientifique.
Tous ces auteurs ont eu l’intention et ont voulu inscrire dans leurs oeuvres certaines
significations, les fixer, les exprimer - a I’aide des systémes de signes graphiques nommés
langages écrits selon certains critéres de réalisation, en respectant les régles grammaticales
spécifiques aux langages, régles techniques etc.

Les significations du législateur ont un caractére tout a fait spécial: elles sont
normatives, réglementent des types de conduite dans la société, dans le but d’imposer
uncertain ordre juridique. Surprendre la signification réelle, celle envisagée ou voulue par
I’auteur - voila un effort intellectuel de grande importance pour le lecteur de toute oeuvre
écrite.

Le but du droit positif roumain est le but de tous les systémes de droit positif, depuis
gue ceux-ci existent- d’assurer impérativement 1’équilibre social et la paix sociale. La maniéere
dont chaque législateur entend imposer ce fait tient de ses objectifs, réalisés par sa politique
législative.®

Le législateur est une entité concréte, appelée gouvernant et les gouvernants sont
déterminés par leurs intéréts particuliers et ensuite par les intéréts généraux de la société.

!G. Ripert, dans Les Forces Créatrices du Droit, Libraire de Droit et Jurisprudence, Paris, 1955, a dit que a p. 96, que « La
création de la loi est un oeuvre humaine pleine d’imperfections ».

e Dogaru, Teoria Generald a Dreptului, Ed. Casa Cartii de Stiinta, Cluj-Napoca, 2006, p. 275 et suivants; Gh. Mihai, L.
Dogaru,L’ Inévitable Droit, Ed. Risoprint, Cluj-Napoca, 2006, p.50-54 ;voir, aussi, Gh. Bobos, Gh. Buzdugan, V.
Rebreanu, Teoria Generald a Statului si Dreptului, Ed. Argonaut, Cluj- Napoca, 2012.
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La politique législative comprend la totalit¢ des objectifs et des techniques d’un
législateur, de méme que les instruments conceptuels de les réaliser, en visant 1’ordre concret
juridique de la société réelle. 11 tient de la cohérence que la politique législative soit incluse
dans la politique générale socio-économique et culturelle du législateur, fixée dans son
programme politique. C’est vrai que le juridique ne se constitue pas et ne se déroule pas
indépendamment de la politique et 1’obéissance a un certain horizon politique. Par exemple,
la législation dans la Roumanie de la dixiéme décennie du XX-éme siécle a représenté la
matérialisation d’une politique législative avec un but précis : la démocratisation de la vie
sociale roumaine sur le fond de la constitution d’une économie libérale de marché, de maniére
qu’on rende possible 1’intégration de I’Etat roumain dans la future Communauté continentale
européenne. Successivement, dans cette dixiéme décennie se sont succédés quatre organes
législateurs, avec deux majorités opposées et six gouvernements et, ont ¢té¢ adoptés une
Constitution et presque deux milles actes normatifs. On a suivi comme but I’instauration de
I’Etat de droit, un marché économique libéral et I’adaptation de ’ordre politique-juridique
roumain a celui communautaire européen. Les législateurs roumains n’ont pas modifié ce
triple but mais les modalités de moment, appelées objectifs. La l1égislation exprime tant les
objectifs que le but.

La politique législative est réalisée par législation.L’activité de législation suppose
I’engagement d’un complexe de procédés et opérations qui forment ensemble la technique
législative. La technique législative vise I’élaboration des projets d’actes normatifs, 1’analyse
de ces actes et leur adoption par les organes habilités a le faire. Par rapport a la vie sociale sur
laquelle ils sont basés et pour laquelle ils travaillent, les actes normatifs représentent des
solutions par lesquelles les faits sont orientés de droit et le droit est adéquat a des faits.

Vus comme résultats de certaines techniques de création, les actes normatifs peuvent
étre considérés une ceuvre d’art et 1’élaboration du droit- un art. Vus comme résultats de la
connaissance de ce qui se passe dans la vie sociale, de laquelle ils doivent éliminer les
facteurs de déséquilibre et imposer les facteurs d’équilibre, les actes normatifs peuvent étre
considérés comme ceuvres empiriques ou scientifiques et 1’¢laboration du droit positif comme
une science.

La législation a lieu sous le signe de certains principes méthodologiques de
législation, qui sont :

a). La documentation consciente, sciemment, dans 1’élaboration des actes normatifs, dans le
sens que celui qui élabore sait trés bien ce qu’il élabore, il sait quelle est ’importance pratique
de son élaboration et pour le savoir, il doit faire une observation empirique ou systématique
des situations multiples et multiformes de vie, il évalue les observations et décide ce qui est
nécessaire et utile de réaliser. Donc, les faits attirent toujours I’attention du législateur ; c’est a
lui de les saisir, d’en faire une sélection, de les apprécier selon des critéres d’intérét général,
d’équilibre et de paix dans la société.

b). La tendance vers I’adéquation de la stabilité de la loi avec sa mobilité. J.J. Rousseau disait
que le peuple arrive a mépriser les lois qui changent chaque jour ; nous y ajouterons le fait

"Dans la Loi no. 24/2000, republiée, sur les normes de la technique législatifs ; Voir Gh. Mihai, L. Dogaru, Lecons sur la
Théorie du Droit, Ed. IRL, Lausanne, Suisse, 2007, p. 191 et suivants ; N. Popa, Teoria Generala a Dreptului, éd. 3, Ed.
C.H. Beck, Bucarest, 2008, p. 172-175 .
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que les lois sont faites tenant compte du fait qu’un jour est une autre chose par rapport a
’autre jour, elles ne peuvent durer qu’un jour et si les lois sont faites tenant compte de ce qui
est commun a tous les jours, elles durent autant que les jours. Si ’homme vivait un seul jour,
les lois pour ce jour seraient adéquates pour ce jour-1a ; il est désirable que les lois durent non
pas seulement autant que la vie d’'un homme, une génération, mais autant que la société
existe. Mais cela arrive en contradiction avec les changements sociaux qui, parfois peuvent
arriver dans le méme jour.

La raison de la loi est d’étre I’ordre de droit méme dans lequel garantir la sécurité de la

personne et du systéme politico-économique existant. Sous cet aspect on dit que la loi est
conservatoire. Mais, en méme temps la loi doit étre adéquate a la dynamique des relations
sociales car autrement elle serait pleine de lacunes ; la solution de la résolution de cette
apparente contradiction est une loi souple. Les lois peuvent rester indéfiniment en vigueur, a
condition qu’une pratique judiciaire sérieuse releve leur souplesse et les sciences juridiques
préparent le chemin vers de nouvelles étapes de développement.
c). L’accessibilité de la loi. Le principe que personne ne peut invoquer I’excuse de ne pas
connaitre la loi, une fois qu’elle a été faite connue (nemo censetur ignorarem legem), a été
admis apres la présentation dans le forum romain de la Loi des 12 tables, au [V-éme siccle av.
J. C. Etant donné que ses destinataires sont des personnes avec des niveaux culturels
différents, la loi doit étre fixée dans un langage si simple, si précis, si concis, si rigoureux que
possible, de manic€re que son message soit compris par tout le monde. La valeur du langage
clair et précis a ¢été soulignée par le jurisconsult Gaius qui argumentait qu’une faute
terminologique peut mener a la perte de la cause (qui minimum erasset litem perderet). Le
langage juridique est formé de termes usuels (crédit, manque, argent etc.), de termes
spécifiques a d’autres domaines d’activité (honnéteté, substance, planification, etc.) et de
termes proprement juridiques (contrat, patrimoine, infraction, tutelle, curatelle etc.). Certains
termes usuels regoivent un contenu propre au juridique par leur redéfinition faite par le
législateur en ce sens. Parfois, le texte méme de la loi a des imprécisions, avec des résultats
imprévisibles dans son application ; ainsi, I’acception du terme servitude dans les rapports de
voisinage, 1’acception du terme d’acte juridique, I’acception du terme bonnes mceurs etc.
Dans de tels cas interviennent la jurisprudence et la théorie juridique. Ainsi, la jurisprudence a
clarifié le sens du terme acte d’administration dans le domaine des biens provenant de la dot,
du terme de cause en matiere de libéralités, du terme faute administrative etc.

La réalisation du principe d’accessibilité est conditionnée par : le choix de la forme
extérieure de la réglementation car en fonction d’elle on indique la position dans le systéme
des actes normatifs. Ce choix dépend de la matieére de la réglementation, de la nature des
relations a réglementer, des valeurs défendues ; le choix de la modalité de réglementation
concerne l'option du législateur pour un certain mode d’imposer la conduite précise ;
’utilisation des procédés d’établir les notions, dans un langage adéquat, par un instrument
logique adéquat a la construction normative;

d) L’intégration de la loi dans le systéme des actes normatifs'.Cela parce que les normes
juridiques fixées dans des actes normatifs forment un entier. Un nouvel acte normatif ne

L. Dogaru, Gh. Mihai, Norma Juridica si interpretarea ei, Ed. Universul Juridic, Bucarest, 2015, p. 129;
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s’ajoute pas au systéme déja existent mais il le compléte,tant dans sa structure hiérarchique
mais aussi dans sa structure horizontale.

L’¢laboration des actes normatifs suit une série d’étapes.L’initiation législative
représente le droit de saisir le Parlement avec un projet de loi, le Parlement ayant I’obligation
de déclencher le mécanisme de la procédure législative. Le siege de la réglementation de
I’initiative législative est la Constitution roumaine pour les lois organiques et ordinaires et
pour les lois constitutionnelles.Le Parlement doit soumettre le projet ou la proposition du
débat dans des commissions et dans les Chambres. Le débat a lieu en présentant les arguments
et en discutant chaque article.Conformément a la Constitution, les lois organiques et les
décisions concernant le Reglement des Chambres sont adoptées avec le vote de la majorité
des membres de chaque Chambre. Les lois ordinaires et les décisions sont adoptées avec le
vote de la majorité des membres présents dans chaque Chambre. Les propositions de lois
adoptées par une des Chambres sont envoyées a ’autre chambre. Si cette derniére ne les
rejette pas, elles sont envoyées pour un nouveau débat a la Chambre qui les a adoptées. Un
nouveau rejet est définitif.Si la loi est votée par le Parlement, la promulgation incombe au
Président de la République, comme un acte a double conséquence : on reconnait que celui-Ci
est le contenu authentique du texte normatif adopté et on dispose sa publication dans une
publication officielle. La promulgation a lieu dans 20 jours au maximum apres la date ou le
Président recoit la loi.Conformément a la Constitution roumaine « la loi est publiée dans le
Journal Officiel de la Roumanie et entre en vigueur aprés 3 jours de la date de la publication
ou a une date ultérieure prévue dans son texte ».

La systématisation des actes normatifs est une opération juridique nécessaire et important.
La nécessité de la systématisation nait des impératifs de perfectionnement du droit en vigueur,
de sa connaissance plus facile, de son interprétation plus claire et de I’efficacité de son
application. Les formes de systématisation des actes normatifs, qui sont établi par la loi et par
la doctrine juridique, sont :L’incorporation qui consiste dans le groupement des actes
normatifs en fonction des critéres extérieurs, chronologiquement et alphabétiquement et la
codification qui représente I’inclusion systématique et synthétique dans un acte normatif
comme ensemble cohérent, homogeéne et harmonieux, ayant la force juridique de la loi de
toutes les normes juridiques appartenant a la méme branche de droit

En Europe a été constituée la Communauté des Etats européens, dont les Etats membres
doivent adapter leur droit interne au droit communautaire. L’intérét étatique particulier est
subordonné a I’intérét communautaire, les droits et les obligations des sujets de droit sont les
mémes a I’échelle de toute la communauté. Une norme juridique communautaire a statut de
doit positif dans 1’ordre interne des Etats membres, avec applicabilité immédiate, elle a la
capacité de créer des droits subjectifs et des obligations pour tous les sujets de droit du
territoire de la communauté, avec applicabilité immédiate, a priorité devant toute norme
nationale. Si un Etat membre n’a pas accompli une obligation engendrée par le Traité par
lequel il a adhéré a la communauté, cet Etat sera sommé de prendre les mesures nécessaires
pour se conformer aux décisions de la Cour de Justice de la Haie dans ce probleme.
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En conclusion, la politique 1égislative est réalisée par législation et tout 'activité de
législation suppose 1’engagement d’un complexe de procédés, des opérations qui forment
ensemble la technique 1égislative qui vise I’¢laboration d’actes normatifs, 1’analyse de ces
actes et leur adoption par les organes competents. L’ élaboration du droit positif, la technique
législative, est une science et aussi un art, qui a lieu sous le signe de certains principes
méthodologiques de 1égislation.
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THE SUSPENSION OF THE PENAL PROCESS IN THE PRESENT PENAL
PROCEDURE CODE

Anca Lelia Lorincz, Prof., PhD, ”Al. Ioan Cuza” Police Academy, Bucharest

Abstract: The current Code of Criminal Procedure brings a few changes both in terms of suspension
criminal prosecution, as well as in respect of suspension judgment. Apart from the aspects of fund
which have some differences from previous regulations (in the Criminal Procedure Code from 1968),
for instance, by the provision of new cases of suspension, it should be put in question some formal
aspects, meaning the emergence of inaccuracies, which must be removed from the perspective of new
and imminent legislative changes.

Keywords: criminal trial;suspension of prosecution;suspension of judgment;legislative changes;
the current Code of Criminal Procedure.

Actualul Cod de procedurd penald' aduce citeva modificari atat in privinta suspendarii
urmaririi penale, cat si in privinta suspendarii judecatii. Dincolo de aspectele de fond care
prezinta unele diferente fatd de reglementarea anterioara (din Codul de procedura penala de la
1968), de pilda, prin prevederea unor noi cazuri de suspendare, se impune punerea in discutie
si a unor aspecte formale, in sensul aparitiei unor inadvertenfe, care trebuie inlaturate in
perspectiva unor noi si iminente modificari ale codului.

Pentru desfasurarea in conditii normale a procesului penal, in principiu, este necesara
participarea suspectului sau a inculpatului la efectuarea a numeroase activitati procesuale.
Astfel, sunt unele activitati a caror realizare presupune, In mod obligatoriu, participarea
personald a suspectului sau a inculpatului, cum ar fi audierea acestuia (art.107-110
C.proc.pen.), confruntarea suspectului sau a inculpatului cu alte persoane audiate in aceeasi
cauza (art.131 C.proc.pen.), identificarea suspectului sau a inculpatului (art.134 C.proc.pen.).

Exista, insa, anumite situatii in care suspectul sau inculpatul este impiedicat sa participe la
desfasurarea procesului penal din cauza unor Imprejurari determinate de starea sa de sanatate;
in asemenea cazuri, urmarirea penald sau judecata se suspenda. Totodata, si in cazul in care in
cursul urmaririi penale sau al judecatii se declanseazd procedura medierii sau in situatia in
care in cursul judecdtii se cere extrddarea unei persoane in vederea judecarii Intr-o cauza
penala (extradare activa), se poate dispune suspendarea procesului penal.

Prin urmare, suspendarea procesului penal poate interveni atat in cursul urmaririi penale,
cat 1 in cursul judecatii.

1. Suspendarea urmaririi penale

! Legea nr.135/2010, publicati in M.Of. nr.486/15 iulie 2010, cu modificarile si completirile ulterioare, intratd in vigoare la 1
februarie 2014
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Asa cum s-a apreciat in literatura juridica®, institutia suspendarii urmaririi penale se
justifica prin necesitatea suspendarii prescriptiei raspunderii penale, precum si prin necesitatea
asigurdrii dreptului la aparare al suspectului sau inculpatului.

In actualul Cod de procedurd penald sunt previzute 3 cazuri de suspendare a urmaririi
penale:

- cand se constata printr-o expertizd medico-legald ca suspectul sau inculpatul sufera de

o boala grava, care 1l impiedica sa ia parte la procesul penal;

- 1n situatia In care existd un impediment legal temporar pentru punerea In miscare a

actiunii penale fata de o persoana;

- pe perioada desfasurarii procedurii de mediere.

a) Asadar, dupd cum reiese din continutul art.312 alin.1 C.proc.pen., un prim caz de
suspendare a urmaririi penale este acela in care suspectul sau inculpatul este Tmpiedicat sa
participe la procesul penal de o boald grava, constatata printr-o expertiza medico-legala.

Prin urmare, conditiile necesare pentru a se dispune suspendarea urmaririi penale in
temeiul art.312 alin.1 C.proc.pen. sunt:

- suspectul sau inculpatul sa sufere de o boala grava, care il Impiedica sa ia parte la
procesul penal (neavand relevanta natura, durata sau cauza boliig);

- boala respectivd sa fie doveditd prin expertizd medico-legala (ceea ce presupune
existenta unui raport de expertizd medico-legald in acest sens).

b) Cu caracter de noutate in legislatia noastrd procesul-penala, actualul cod introduce
cazul de suspendare prevazut la art.312 alin.2, si anume cel referitor la existenta unui
impediment legal temporar pentru punerea in miscare a actiunii penale fatd de o persoana;
poate fi dat ca exemplu* de asemenea impediment legal temporar cazul special de imunitate
privind Presedintele Romaniei prevazut in art.84 din Constitutie.

De asemenea, raportat la continutul art.16 alin.2 C.proc.pen.’, poate fi considerat
impediment legal temporar pentru punerea in miscare a acfiunii penale fatd de o persoana si
lipsa plangerii prealabile, a autorizarii sau sesizarii organului competent ori a altei condifii
prevazute de lege necesarda pentru punerea in migcare a actiunii penale, sau faptul ca a
intervenit un transfer de proceduri cu un alt stat.

Spre exemplu, din interpretarea art.312 alin.2 coroborat cu art.288 alin.2 si art.305 alin.4
C.proc.pen., reiese ca in situatia in care punerea in miscare a actiunii penale este conditionata
de plangerea prealabila a persoanei vatdmate si lipseste o asemenea plangere, se poate dispune

2V, Dongoroz si colectiv, Noul Cod de procedurdi penald si Codul de procedurd penald anterior — prezentare comparativa,
Editura politica, Bucuresti, 1969, p.178

® daca boala constituie o cauzd de iresponsabilitate si a existat in momentul savérsirii faptei, se va dispune clasarea potrivit
art.16 alin.1 lit.d C.proc.pen. — exista o cauza de neimputabilitate

* C. Voicu, A.S. Uzliu, G. Tudor, V. Vaduva, Noul Cod de procedurd penald, Ghid de aplicare pentru practicieni, Editura
Hamangiu, Bucuresti, 2014, p.355

® Potrivit art.16 alin.2 C.proc.pen., in cazurile previzute la alin.1 lit.e (lipseste plangerea prealabili, autorizarea sau sesizarea
organului competent ori o altd conditie prevazuta de lege, necesard pentru punerea in migcare a actiunii penale) si j (a
intervenit un transfer de proceduri cu un alt stat, potrivit legii), actiunea penala poate fi pusa in miscare ulterior, in conditiile
previzute de lege.
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inceperea urmaririi penale cu privire la fapta (daca organul de urmarire penala a fost sesizat
altfel decat prin plangere) si chiar efectuarea in continuare a urmaririi penale fatd de o
persoana, care devine suspect (cand exista indicii rezonabile ca acea persoand a savarsit fapta
pentru care s-a inceput urmdrirea penald), pentru ca, apoi, cat timp lipseste plangerea
prealabild fatd de suspect, sa se dispund suspendarea urmaririi penale. Dacd persoana
vatamatd introduce plangerea prealabild in termenul prevazut de lege (3 luni din ziua 1n care a
aflat despre savarsirea faptei), se va relua urmarirea penald §i se va putea pune in miscare
actiunea penald; in schimb, daca la expirarea termenului de introducere a plangerii prealabile
se constatd ca persoana vatamata nu a facut o asemenea sesizare, se va dispune clasarea in
temeiul art.16 alin.1 lit.e C.proc.pen. (lipsa plangerii prealabile).

Pe de alta parte, potrivit art.297 alin.2 C.proc.pen., dacd intr-o cauza in care s-au facut
acte de urmarire penala se constata ca este necesara plangerea prealabild, organul de urmarire
penald cheamd persoana vatdmatd si o intreaba daca intelege sd faca plangere; in caz
afirmativ, organul de urmarire penald continud cercetarea, iar in caz contrar, se dispune
clasarea. Consideram cad aceste dispozitii se referd la situatia in care se constatd cd este
necesara plangerea prelabild, ca si condifie pentru punerea In miscare a actiunii penale, dupa
expirarea termenului de 3 luni din ziua in care persoana vatdmata a aflat despre savarsirea
faptei (urmare a schimbarii Incadrarii juridice), fiind un caz prevazut de lege in care se poate
introduce plangerea dupa expirarea termenului.

Prin exceptie, potrivit art.278 C.proc.pen., in caz de infractiune flagranta, organul de
cercetare penald este obligat sa constate savarsirea acesteia, chiar in lipsa plangerii prealabile.
Dupa constatarea infractiunii flagrante, organul de urmarire penala cheama persoana vatamata
si, daca aceasta declari ca face plangere prealabild, incepe urmirirea penala. In caz contrar,
organul de cercetare penala Tnainteaza procurorului actele incheiate si propunerea de clasare.
Observam, astfel, ca procedura in cazul infractiunii flagrante nu permite suspendarea urmaririi
penale 1n cazul lipsei plangerii prealabile pana la expirarea termenului de introducere a acestei
plangeri, intrucat, in aceasta situatie, plangerea prealabild devine un mod special de sesizare a
organului de urmarire penala, conditiondnd nu numai punerea in miscare a actiunii penale, ci
si inceperea urmaririi penale in rem.

c) Un alt caz de suspendare a urmadririi penale este cel care se refera la declansarea
procedurii medierii. Astfel, in art.312 alin.3 C.proc.pen.se prevede ca suspendarea urmariririi
penale se dispune si pe perioada desfasurarii procedurii de mediere, potrivit legii. Legea la
care se face trimitere este Legea nr.192/2006 privind medierea si organizarea profesiei de
mediator®, conform cireia in cauzele penale care privesc infractiuni pentru care, potrivit legii,
retragerea plangerii prealabile sau impacarea inlaturd rdspunderea penald, partile si subiectii
procesuali principali pot recurge la mediere, ca modalitate de solutionare pe cale amiabila a
conflictului; organul judiciar are chiar obligatia de a informa partile i subiectii procesuali
principali asupra acestei proceduri.

In cazul in care medierea cu privire la latura penali a cauzei se desfisoara dupa inceperea
procesului penal, urmarirea penala sau, dupa caz, judecata se poate suspenda, in temeiul

® Legea nr.192/2006 privind medierea si organizarea profesiei de mediator, publicatd in M.Of. nr.441/22 mai 2006, cu
modificarile §i completarile ulterioare
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prezentarii de catre parti a contractului de mediere; suspendarea dureaza pana cand procedura
medierii se inchide prin oricare dintre modurile prevazute de lege, dar nu mai mult de 3 luni
de la data la care a fost dispusa (art.70 din Legea nr.192/2006).

Mediatorul are obligatia sa transmitd organului judiciar acordul de mediere si procesul-
verbal de incheiere a procedurii de mediere. Procesul penal se reia din oficiu, imediat dupa
primirea procesului-verbal prin care se constata ca nu s-a incheiat intelegerea, sau, daca acesta
nu se comunicd, la expirarea termenului de 3 luni.

Cand sunt indeplinite conditiile pentru a interveni oricare dintre aceste cazuri de
suspendare, organul de cercetare penald nainteaza procurorului referat cu propunere motivata
de suspendare a urmaririi penale, impreuna cu dosarul; procurorul poate dispune suspendarea
urmaririi penale prin ordonanta.

Dupa ce se dispune suspendarea urmaririi penale, organele de urmdrire penald au
urmatoarele obligatii (art.313 C.proc.pen.):

< procurorul trebuie sa restituie dosarul cauzei organului de cercetare penala, avand si
posibilitatea sa dispuna preluarea cauzei;

< ordonanta de suspendare a urmaririi penale se va comunica partilor si subiectilor
procesuali principali;

< organul de cercetare penala trebuie sa continue efectuarea actelor a caror indeplinire
nu este impiedicata de situagia suspectului sau inculpatului, cu respectarea dreptului la aparare
al partilor sau subiectilor procesuali. La reluarea urmaririi penale, actele efectuate in timpul
suspendarii pot fi refacute, daca este posibil, la cererea suspectului sau inculpatului.

< organul de cercetare penald trebuie sa verifice periodic, dar nu mai tarziu de 3 luni
de la data dispunerii suspendarii, dacd mai subzistd cauza care a determinat suspendarea
urmaririi penale.

2. Suspendarea judecatii

Procesul penal poate fi suspendat nu numai in cursul urmaririi penale, ci si in cursul
judecatii, in Partea speciala a actualului Cod de procedura penala fiind reglementate 3 cazuri
de suspendare a fazei procesuale a judecatii:

- cand se constatd pe baza unei expertize medico-legale ca inculpatul sufera de o boala

grava, care 1l impiedica sa participe la judecata;

- pe perioada desfasurarii procedurii de mediere;

- 1n caz de extradare activa.

a) In art.367 alin.l C.proc.pen. se prevede cd atunci cand se constati pe baza unei
expertize medico-legale ca inculpatul suferd de o boala grava, care il impiedica sa participe la
judecatd, instanta dispune, prin incheiere, suspendarea judecatii pand cand starea sanatafii
inculpatului va permite participarea acestuia la judecata.

Asadar, conditiile care trebuie Indeplinite pentru a se dispune suspendarea judecatii, in
acest caz, sunt aceleasi ca si in situatia suspendarii urmaririi penale: existenta unei boli grave
de care sufera inculpatul, care il impiedica sa participe la judecata si constatarea acestei boli
printr-o expertiza medico-legala.

Dacé sunt mai multi inculpati, iar temeiul suspenddrii priveste numai pe unul dintre ei si
disjungerea nu este posibild, se va dispune suspendarea intregii cauze.
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b) Suspendarea judecatii se dispune si pe perioada desfasurdrii procedurii de mediere,
potrivit legii (art.367 alin.3 C.proc.pen.), legea aplicabila fiind, asa cum aratam anterior,
Legea nr.192/2006, in care se prevede ca in cazul in care medierea cu privire la latura penald a
cauzei se desfiasoard dupa inceperea procesului penal, urmarirea penald sau, dupd caz,
judecata se poate suspenda, in temeiul prezentarii de catre parti a contractului de mediere;
suspendarea dureazd pana cand procedura medierii se inchide prin oricare dintre modurile
prevazute de lege, dar nu mai mult de 3 luni de la data la care a fost dispusa.

Incheierea datd in prima instantd prin care s-a dispus suspendarea cauzei (in oricare dintre
cele doua cazuri de suspendare mentionate) poate fi atacata separat cu contestatie la instanta
ierarhic superioara in termen de 24 de ore de la pronuntare, pentru procuror, pargile si
persoana vatamata prezente, si de la comunicare, pentru partile sau persoana vatamata care
lipsesc; contestatia se depune la instanta care a pronuntat incheierea atacata si se Tnainteaza,
impreuna cu dosarul cauzei, instantei ierarhic superioare, in termen de 48 de ore de la
inregistrare.

Contestatia nu suspenda executarea si se judecd in termen de 3 zile de la primirea
dosarului.

Procesul penal se reia din oficiu de indata ce inculpatul poate participa la judecata, in caz
de suspendare pe motiv de boald, sau la incheierea procedurii de mediere, potrivit legii.

Instanta de judecata este obligata sa verifice periodic, dar nu mai tarziu de 3 luni, daca mai
subzistd cauza care a determinat suspendarea judecatii.

Daca inculpatul se afla in arest la domiciliu sau este arestat preventiv, se aplicd In mod
corespunzator prevederile art.208 C.proc.pen. privind verificarea masurilor preventive in
cursul judecatii, in sensul ca instanta, din oficiu, va trebui sa verifice periodic, dar nu mai
tarziu de 60 de zile, daca subzista temeiurile care au determinat luarea si mentinerea masurii
preventive dispuse fata de inculpat.

In art.367 alin.9 C.proc.pen. se prevede ci ridicarea unei exceptii de neconstitutionalitate
nu suspenda judecarea cauzei. Consideram ca aceasta dispozifie este inutila si confirma faptul
ca actualul Cod de procedurd penald se caracterizeaza printr-un exces de reglementare,
impunandu-se simplificarea acestuia. Singura explicatie a introducerii acestei prevederi este
aceea cd, In Codul de procedurd penald de la 1968, anterior modificarii sale prin Legea
nr.177/2010°, a existat, ca si caz de suspendare a judecatii, situatia ridicdrii unei exceptii de
neconstitutionalitate. Dispozitiile privind suspendarea judecdtii in situatia ridicdrii unei
exceptiide neconstitutionalitate, pana la solutionarea de catre Curtea Constitutionala a
exceptiei, au fost abrogate insd din Codul de procedura penala de la 1968 (prin Legea
nr.177/2010%), solutie legislativd care a condus, de altfel, la adaugarea, prin aceeasi lege, a
unui nou caz de revizuire (revizuirea in cazul deciziilor Curtii Constitutionale).

" Legea nr.177/2010 pentru modificarea §i completarea Legii nr.47/1992 privind organizarea si functionarea Curtii
Constitutionale, a Codului de procedura civila si a Codului de procedurd penala al Romaniei, publicatd in M.Of. nr.672/4
octombrie 2010

® In scopul asigurdrii celeritatii proceselor, prin Legea nr.177/2010 a fost abrogat si alin.5 al art.29 din Legea nr.47/1992 in
care se prevedea ca ,,pe perioada solutionarii exceptiei de neconstitutionalitate judecarea cauzei se suspenda”.
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¢) Un alt caz de suspendare a judecatii, reglementat distinct in actualul Cod de procedura
penali (art.368), este cel care se refera la institutia extradarii active®.

Astfel, 1n cazul in care, potrivit legii, se cere extrddarea unei persoane in vederea
judecarii intr-o cauza penald, instanta pe rolul careia se afla cauza poate dispune, prin
incheiere motivatd, suspendarea judecatii pand la data la care statul solicitat va comunica
hotararea sa asupra cererii de extradare.

Daca se solicitd extradarea unui inculpat judecat intr-o cauza cu mai multi inculpati,
instanta poate dispune, in interesul unei bune judecati, disjungerea cauzei.

Incheierea prin care instanta dispune suspendarea judecitii, in caz de extridare activa, este
supusd contestatiei in termen de 24 de ore de la pronuntare, pentru cei prezenti, si de la
comunicare, pentru cei lipsa, la instanta ierarhic superioara.

Contestatia se depune la instanta care a pronuntat incheierea atacata si se Inainteaza,
impreuna cu dosarul cauzei, instantei ierarhic superioare, in termen de 48 de ore de la
inregistrare.

In alin.4 al art.368 C.proc.pen. se prevede ci o asemenea contestatie nu suspendi
executarea §i ,,se judecd 1n sedintad publica, cu participarea procurorului si cu citarea persoanei
vatamate si a pargilor. Contestatia se judecad in termen de 5 zile de la primirea dosarului, fara
participarea procurorului si a partilor”. Este evidenta contradictia dintre teza a [I-a siteza I a
alin.4 al art.368 C.proc.pen., contradictie aparuta dupa modificarea acestui alineat prin Legea
nr.255/2013 pentru punerea in aplicare a Codului de procedura penalélo; anterior modificarii
(deci, in forma initiala a Codului de procedura penald, adoptata in 2010) se prevedea doar:
,Contestafia nu suspendd executarea si se judecd in sedintd publicd, cu participarea
procurorului si cu citarea persoanei vatamate si a partilor”. Prin modificarea operata in 2013,
s-a adaugat teza a II-a: ,,Contestatia se judeca in termen de 5 zile de la primirea dosarului, fara
participarea procurorului si a partilor”.

Se pare ca, odata cu adoptarea Legii pentru punerea in aplicare a Codului de procedura
penald, intenfia legiuitorului a fost ca, pentru asigurarea celeritatii, si se procedeze la
solutionarea contestatiei fara participarea procurorului i a partilor, insa a omis si modificarea
tezei | a art.368 alin.4 C.proc.pen.

Pe de alta parte, trebuie sd avem in vedere ca, prin Ordonanta de Urgenta a Guvernului
nr.3/2014" au fost adidugate in Codul de procedurd penald, ulterior intrarii sale in vigoare,
reglementiri cu caracter comun in materia contestatiei, ca si cale de atac specifica (art.425"
C.proc.pen.).

Potrivit art.425" alin.5 si 6 C.proc.pen., contestatia se soluioneaza in sedinta publica, cu
participarea procurorului §i cu citarea persoanei care a ficut contestatia, precum §i a

® Potrivit Legii nr.302/2004 privind cooperarea judiciard internationala in materie penald (republicatd in M.Of. nr.377/31 mai
2011, cu modificarile si completarile ulterioare), prin extriddare activa se intelege procedura de extrddare in cazul in care
Rominia are calitatea de stat solicitant. In art.63 din Legea nr.302/2004 se prevede ci este obligatorie solicitarea de extridare
in cazul unei persoane impotriva careia autoritatile judiciare romane competente au emis un mandat de arestare preventiva
sau un mandat de executare a pedepsei inchisorii ori cédreia i s-a aplicat o masura de siguranta.

10 |egea nr.255/2013 pentru punerea in aplicare a Codului de procedura penald, publicata in M.Of. nr.515/14 august 2013
1 0.U.G. nr.3/2014 pentru modificarea si completarea Codului de procedurd penali si a altor acte normative, publicatd in

M.Of. nr.98/7 februarie 2014
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subiectilor procesuali la care se refera hotararea atacatd (acestea fiind dispozitiile comune in
materia contestatiei).

Totodatd, din interpretarea continutului alin.1 al art.425" C.proc.pen. reiese ca atunci cind
existd alte dispozitii exprese in materia contestatiei, se vor aplica acelea, dispozitiile art.425"
C.proc.pen. fiind aplicabile cand legea nu prevede altfel. Asadar, prioritate au prevederile
art.368 alin.4, fata de cele ale art.425% C.proc.pen., dar, dupd cum am aratat, aceste prevederi
(teza I si teza a II-a din alin.4 al art.368 C.proc.pen.) sunt contradictorii.

Prin urmare, pana la o interventie a legiuitorului pentru modificarea Codului de procedura
penald, coroborand dispozitiile art.425" alin.5 si 6 cu cele ale art.368 alin.4 C.proc.pen.,
trebuie interpretat (inclusiv pentru a se garanta dreptul la un proces echitabil) ca solutionarea
contestatiei se face in sedintd publica, cu participarea procurorului §i cu citarea persoanei
vatamate si a partilor.

Pe langa aceste cazuri de suspendare a judecatii, reglementate in Partea speciala a Codului
de procedura penala, din dispozitiile Partii generale a codului (art.51 alin.4) reiese un alt caz
de suspendare: in situatia unui conflict pozitiv de competentd (cand doua sau mai multe
instante se recunosc competente a judeca aceeasi cauza), judecata se suspendd pana la
solutionarea conflictului.

Suspendarea judecatii nu trebuie confundata cu amanarea judecatii; amanarea se dispune
atunci cand nu sunt realizate condifiile necesare pentru pronuntarea unei solutii legale si
temeinice'? (spre exemplu, amanarea judecatii se poate dispune in urmatoarele situatii: cand
instanta considera necesara prezenta uneia dintre partile lipsa — art.353 alin.4 C.proc.pen.,
cand la judecarea cauzei aparatorul lipseste si nu poate fi inlocuit in conditiile legii — art.91
alin.5 C.proc.pen., cand din cercetarea judecatoreasca rezulta ca pentru lamurirea faptelor sau
imprejurarilor cauzei este necesara administrarea de probe noi — art.385 C.proc.pen. etc.).

in concluzie, desi de la intrarea sa in vigoare (la 1 februarie 2014) si pand in prezent,
actualul Cod de procedura penald a fost deja modificat (prin Ordonanta de Urgentd a
Guvernului nr.3/2014 si prin Ordonanta de Urgenta a Guvernului nr.82/2014"%), se mai impun
unele modificari, atat pentru clarificarea si corelarea unor dispozitii sau inlaturarea unor
inadvertente, cat si pentru punerea de acord cu prevederile constitutionale, acolo unde Curtea
Constitutionald a constatat incalcari ale legii fundamentale.
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THE COORDINATION OF THE PROCEDURE OF CROSS-BORDER INSOLVENCY
OF THE GROUPS OF COMPANIES IN THE CONDITIONS OF GLOBALIZATION

Viorel Giina, Prof., PhD, Alexandru-Mihnea Giini, Assist. Prof., PhD, Andra Maria
Giina, Assist. Prof., PhD, University of Craiova

Abstract: Globalization is the promoter of some remarkable successes, consisting in the development
of the countries’ economies, in the global access to cultural values, in the labor mobility and in the
increase of the living standards of people from many geographic areas.

Globalization still played an important role in the event of some failures such as undermining the
democratic processes in many countries, the exposure of the developing countries to certain economic
and social risks and even increased the appearance of the financial economic crisis amid which the
corporations evolving in activities engaged in many countries can reach the cross-border insolvency.
The groups of companies, as structures interconnected by control and (or) the holding of qualifying
holdings, are subject, in the case of cross-border insolvency, to a treatment for specific legal cross-
border insolvency.

When a foreign insolvency procedure and a romanian insolvency procedure refers to companies that
are part of a group, then the romanian court and the romanian representative and foreign court and
the foreign representative must cooperate.

The cooperation between them is done through: exchange of information; analyzing the possibility of
reorganization of the group; conclusion of a cross-border insolvency; and so on.

Key words: globalization; economic-financial crisis; group of companies; cross-border insolvency
agreement.

I. GLOBALIZAREA - ESEC SAU SUCCES AL ISTORIEI?
1. Balanta globalizarii

Globalizarea ca proces istoric nu este un fenomen social cu totul nou, dar niciunul
primordial modern.

Este eaun succes sau un esec al istoriei? Balanta globalizarii este pozitivd sau
negativa si In raport de rezultat poate fi dat un raspuns?

Harta secolului XXI ne aratd cd lumea este una, chiar daca au existat si mai exista
tendinte de Tmpartire a acesteia dupd anumite criterii economice sau politice in lumea intai
(capitalismul avansat), lumea a doua (economiile socialiste) si lumea a treia (economiile
emergente).

Existenta unor asemenea diviziuni nu mai corespunde realitatii, deoarece ”lumea a
doua” arata acum diferit dupa caderea comunismului si genereaza o mare parte din PIB-ul
mondial, iar state din fostele lumi a doua si a treia ar putea sa se includa in lumea intai.

Competitia dintre capitalism si socialism ca sisteme de organizare politica si
economici a fost castigatd de capitalismul global, care a alimentat globalismul. Intrebarea
care se pune este: Ce urmeaza? Spre ce va evolua lumea? Care sistem va fi adoptat dacd se
exclude dominatia unui sistem asupra celuilalt sau modelul SUA ori modelul Chinei?
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Prezumtivele raspunsuri nu pot fi gasite decat in analiza globalizarii, adicd a balantei totale a
acesteia cu efectele sale pozitive si negative.

Globalizarea® este un proces dinamic cu multiple valente politice, istorice, culturale
si sociale si care determind in diversitatea componentelor sale de manifestare confruntarea de
valori, principii si identitati culturale nationale diferite si adanceste si interconecteaza la scara
globald relatiile din toate componentele vietii sociale contemporane, in scopul cresterii
nivelului de trai in intreaga lume prin folosirea in comun a patrimoniului umanitatii.

Globalizarea este subiectul unor controverse® si comporta in continuare dezbateri pe
tema atét a rezultatelor benefice, cat si a celor nefavorabile.

Cine pierde si cine castigd din globalizare? Care sunt limitele noii politici globale?
Ce se va Intdmpla cu puterea stataldi? Cum va putea fi democratizatd globalizarea? Sunt
intrebari care nu pot fi excluse din analiza balantei globalizarii.

Globalizarea este promotoarea unor mari succese in lume, care genereaza motive de
speranta in aceasta.

Globalizarea economicd si in special vectorul financiar al acesteia a determinat
dezvoltarea pietei capitalului si a stimulat cooperarea si concurenta financiara internationala,
cu consecinta cresterii economice globale.

Economiile nationale s-au deschis si a crescut mobilitatea marfurilor, serviciilor,
capitalului si a muncii, dar si a noilor tehnologii.

Competitia Intre tari a crescut, a fost atras mai mult capital strdain si tehnologii
productive, cu consecinta unor mai mari dezvoltiri a economiilor statelor.

Liberul schimb, competitivitatea, si mai buna alocare a resurselor au dinamizat
economia mondiald, cu consecinta producerii de efecte benefice si in alte segmente sociale
globale, datorita resurselor obtinute din activitatea economica.

Au fost promovate proiecte cu finantare internationald in domeniul educatiei,
sanatatii, culturii, combaterii criminalitatii, etc.

Beneficiile aduse de globalizare sunt evidente, iar lumea contemporand pe ansamblu
este in ascensiune in ciuda turbulentelor generate de crizele economice si financiare.

Globalizarea are si esecuri si potestatarii acesteia sunt foarte virulenti din acest
motiv.

Ei sustin ca globalizarea are reguli de guvernare nedrepte, cd favorizeaza tarile
industriale avansate, ca afecteaza suveranitatea.

Globalizarea a pus tarile cu economii emergente in situatii de nesiguranta si de a nu
putea face fata problemelor sociale privind locurile de munca, asistenta sociald, somajul.

Globalizarea a subminat procesele democratice, iar insitutiile financiare
internationale prezintd elemente de discriminare privind alocarea drepturilor de vot in
reprezentativitatea statelor.

D. Held, A. McGrew, D. Goldblatt, J. Perraton, Transformdri globale. Politicd, economie si culturd, Ed. Polirom, Iasi,
2004, p. 26; J.E. Stiglitz, Globalizarea, Ed. Economica, Bucuresti, 2005, p.37; V. Stinescu, Globalizarea, spre o noud
treaptd de civilizatie, Ed. Eikon, Cluj-Napoca, 2008, p. 444; 1. Bari, Globalizarea economiei, Ed. Economica, Bucuresti,
2005, p. 27; G. de la Dehesa, [nvingdtori si invinsi in globalizare, Ed. Historia, Bucuresti, 2007, p. 9; C. Munteanu, A.
Horobit, Finante transnationale, Ed. AllBeck, Bucuresti, 2003, p.53.

2JE. Stiglitz, op.cit., 2005, p.30; D. Held, A. McGrew, D. Goldblatt, J. Perraton, op.cit., 2005, p.34.
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in sfarsit, globalizarea creste posibilitatea riscului crizelor® economico-financiare
prin mobilizarea capitalurilor si a competitiei pe piata globala, care poate facilita transmiterea
distorsiunilor si a socurilor de pe aceasta piata cu consecinta contagiunii crizelor.

Globalizarea nu este cauza tuturor relelor si cu toate acestea balanta totala a
globalizarii este pozitiva®. Ea este marea provocare a secolului XXI si poate aduce lumea intr-
un parteneriat global intre oameni si natiuni, in beneficiul tuturor.

2. Paradoxul globalizirii sau cum si in ce proportie pot coexista in acelasi timp
globalizarea, democratia si statul natiune

Paradoxul® globalizarii il constituie coexistenta trilemei formati din globalizare,
democratie si statul natiune pe fondul unei compatibilizari intre guvernantd si politica
economica, in care globalizarea politicd presupune constructia si institutionalizarea unei
democratii mondiale.

Din aceasta trilema speciald trebuie sa fie alese doud optiuni deoarece: democratia
are caracter limitat si globalizarea poate inainta, iar autodeterminarea nationalda puternica
poate continua; cadrul si adancirea globalizdrii sunt limitate pentru a permite cultivarea
democratiei in statele respective; democratia va trebui sa fie globalizatd in detrimentul
limitarii suveranitatii nationale.

Ideile avansate® privind combinarea acestora sunt diverse.

Ar fi de preferat sd fie consolidate globalizarea si democratia in conditiile in care
globalizarea ar fi participativa si ar exista o democratic autenticd si nu o suprematie si
dominatie a elitelor globale.

La fel de bine ar putea fi prioritizate democratia si statul-natiune.

Nu este exclusa nicio combinatie imperfecta a celor trei elemente prin prelucrarea
partiala a acestora 1n diferite cote.

Ca o concluzie a ideilor mai inainte enuntate s-a afirmat cd este posibil ca
globalizarea sa avanseze, democratia sa se extinda si sd se institutionalizeze la nivel global,
iar statele-natiune sa continue sa existe cu prerogative reduse si o suveranitate limitata.

Realizarea unor asemenea proiectii este greu de atins in conditiile in care lumea este
divizata in aproape 200 de state si peste 70 de entitati teritoriale dependente.

Progresul globalizarii poate fi sustinut de procesele de integrare regionala.

Democratia globald ar putea fi mai usor urmarita si sussinutd in cadrul asociatiilor de
state si economii rezultate din procesele integrative.

Economiile nationale vor trebui sa fie tot mai putin nationale si vor functiona ca parti
mai putin suverane ale unei uniuni regionale cat si globale.

®Gh. Piperea, Insolventa: legea, regulile, realitatea, Ed. Wolters Kluwer, 2008, p.772.

4JE. Stiglitz, op.cit., 2005, p. 30, G. W. Kolodko, fncotro se indreapti lumea. Economia politicd a viitorului, Ed. Polirom,
Tasi, 2015, p.76.

°G. W. Kolodko, fncotro se indreaptd lumea. Economia politicd a viitorului, Ed. Polirom, Tasi, 2015, p.90, preluare din Dani
Rodrik, The Globalization Paradox. Democracy and the Future of the World Economy, New York si Londra, WW Norton
2011, pp.200 si urmatoarele.

®G. W. Kolodko, op.cit., 2015, p. 91.
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Uniunea Europeand, care integreaza 28 de economii si care detine 7,2% din populatia
globului si genereaza 20% din productia mondiald reprezintd un model de integrare spre
globalizare.

3. Globalizarea - succes al istoriei

Globalizarea nu se va opri niciodata, chiar daca va avea incetiniri de ritm. Ea a facut
si va face mult bine omenirii.

Globalizarea este in general benefica pentru omenire si pozitiva in ansamblul sau.

Globalizarea va evolua in contextul intereselor economice si politice globale si pe
fondul confruntirii sistemelor dintre piata libera si capitalismul de stat’.

Globalizarea este un succes al istoriei.

Il. GRUPURILE DE SOCIETATI SI INSOLVENTA TRANSFRONTALIERA
1. Ce sunt grupurile de societati?

Afacerile pot fi organizate de catre profesionisti la nivel individual sau colectiv.

Profesionistii pot fi persoanele fizice, persoanele juridice sau entitatile fara
personalitate juridica organizatoare si exploatatoare a unei intreprinderi.

Unele afaceri, prin complexitatea si volumul lor necesitd organizarea si desfasurarea
intr-o structura de grupg, fara ca grupul sa devina persoana juridica.

Grupul de societati este o realitate economica’ prin care diferiti participanti la mediul
de afaceri isi concentreaza si coordoneaza actiunile pentru realizarea unor scopuri comune.

In legislatia noastra, grupul de societiti nu are o reglementare juridica de fond, dar
in anumite domenii are o conturare juridica speciala.

Grupul de societati este reglementat specific in art. 5, pct. 35 din Legea nr.84/2014
privind procedurile de prevenire a insolventei si de insolventd in care se dispune ca “grup de
societati Tnseamnd doud sau mai multe societdti interconectate prin contrl si (sau) detinerea
participatiilor calificate”.

Delimitarea grupului de societdti este facutd prin controlul si participatia calificatad
luate, dupa caz, impreuna sau separat.

Participatia calificatd consta in fractiunea de capital compusa intre 20% si 50% pe
care o persoand o detine in alti societate'”.

Controlul consta in capacitatea pe care o are o persoand asupra unei societdti de a
determina sau influenta in mod dominant, direct sau indirect politica financiara si operationala
a unei societiti sau deciziile la nivelul organelor societare™.

'G. W. Kolodko, op.cit., 2015, p. 97.

8C. Gheorghe, Drept comercial, Ed. C.H. Beck, Bucuresti, 2013, p. 638.

°Ph. Merle, Droitt Commercial, Societes Commerciale 15¢, Dalloz, Paris, 2011, p.809.

0 Art. 5, pet. 41 din Legea nr.85/2014 privind procedurile de prevenire a insolventei si de insolventa

1 Art. 5, pet. 9 din Legea nr.85/2014

71



GIDNI 2 SOCIAL SCIENCES AND MANAGEMENT

Grupul de societdti este in regimul insolventei un ansamblu de societati care au
personalitate juridica distinctd si care sunt interconectate economic si juridic prin controlul si
(sau) participatia calificatd detinutd de o anumitd persoand™.

Activitatea economica a grupului de societati se poate desfasura in conditiile pietei
libere atat in limitele de jurisdictie ale statului unde isi au sediul entitatile care-1 compun dar si
transfrontalier.

Grupurile de societati pot fi subiect al unei proceduri de insolventa transfrontaliera,
cu atat mai mult cu cat economia este globalizata.

2. Insolventa transfrontaliera

Insolventa transfrontalierd"® este procedura de insolventi in care existd un element de
extraneitate.

Elementul de extraneitate intr-o procedura de insolventd poate fi dat de o procedura
de insolventa straina ori in cazul unei proceduri romane de insolventd ori a unor asemenea
proceduri concomitente privind pe membrii aceluiasi grup de interes economic.

Raporturile juridice cu element de extraneitate comportd un sistem de norme
specifice care sa asigure un tratament juridic adecvat.

Instanta romana si reprezentantul roman si instanta straind si reprezentantul strain
coopereaza in cadrul insolventei transfrontaliere atunci cand procedura straind si procedura
romand de insolventa se referd la doud sau mai multe societati care fac parte dintr-un grup de
societati.

IIl. COORDONAREA PROCEDURII INSOLVENTEI GRUPURILOR DE
SOCIETATI iN CADRUL INSOLVENTEI TRANSFRONTALIERE
1. Cooperarea dintre reprezentantul roméan si reprezentantul striin

Reprezentantul roman'* este practicianul in insolventd care a fost desemnat ca
administrator sau lichidator ori administrator concordatar in cadrul unei proceduri roméane de
insolventa sau de prevenire a insolventei.

Reprezentantul strdin® este persoana fizicd sau juridicd, incluzand persoanele
desemnate cu titlu provizoriu, autorizate in cadrul unei proceduri strdine sa administreze
reorganizarea sau lichidarea bunurilor si a activitdtii debitorului sau sd actioneze ca
reprezentant al unei proceduri straine.

Reprezentantul roman si reprezentantul strdin vor coopera® atat prin intermediul
mijloacelor prevazute la art. 297-299 din Legea nr.85/2014 cat si prin cele prevazute in art.
306 din aceeasi lege.

2R. Bufan si altii, Tratat practic de insolventd, Ed. Hamangiu, Bucuresti, 2013, p.836.
3R, Bufan si altii, Tratat practic de insolventd, Ed. Hamangiu, Bucuresti, 2013, p.924.
¥ Art. 5, pet.55 din Legea nr.85/2014
5 Art. 5, pet.56 din Legea nr.85/2014

153.D. Carpenaru, M.A. Hotca, V. Nemes, Codul insolventei comentat, Ed. Universul Juridic, Bucuresti, 2014, p. 611.
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Reprezentantul roman este abilitat s comunice in mod direct cu instantele si
reprezentantii straini'’.

In exercitarea atributiilor si sub supravegherea instantei, reprezentantul roméan va
putea si foloseascd urmitoarele mijloace'®: comunicarea directd de informatii si acte
procedurale aferente; sprijinirea propunerii negocierii si punerii 1n aplicare a unui plan comun
de reorganizare prin actionarea in mod coordonat cu reprezentantul strdin; incheierea unui
acord de insolventa transfrontaliera cu reprezentantul strain.

In cadrul procedurii romane de insolventd a unuia dintre membrii grupului de
societati, reprezentantul strdin are dreptul®® de la data recunoasterii procedurii straine la
urmatoarele: dreptul de a fi1 audiat in adundrile creditorilor; dreptul de a participa la adunarile
creditorilor; dreptul de a propune un plan de reorganizare; dreptul de a solicita orice masuri
procedurale pe care le-ar putea solicita reprezentantului roman.

2. Cooperarea dintre instantele romanesti si instantele si reprezentantii straini

Instantele romanesti si instantele si reprezentantii straini trebuie s coopereze® intr-o
mdsurd cat mai extinsd in probleme privind solicitarea de asistentd in Romania, selectarea de
asistenta intr-un stat strdin in legaturd cu o procedurd romand de insolventd, desfasurarea
concomitentd a unei proceduri romane de insolventa si a unei proceduri strdine referitoare la
membrii unui grup de societati, solicitarea unor creditori dintr-un stat strain de a deschide sau
a participa la o procedura deschisa de insolventa iIn Roménia.

In afara comunicirii, solicitirii de informatii ori de asistentd, instantele romabesti vor
coopera cu instantele si reprezentantii strdini si prin urmatoarele mijloace®’: coordonarea
administrarii si supravegherii bunurilor si a activitatilor; coordonarea desfasurarii sedintelor
de judecatd, inclusiv prin posibilitatea stabilirii unor sedinte comune; coordonarea aprobarii si
punerii in aplicare a planului de reorganizare; comunicarea de informatii sau acte procedurale
privind procedura rominda de insolventd a unuia dintre membrii grupului de societati;
posibilitatea aprobarii unui acord de insolventa transfrontaliera avand ca obiect cooerdonarea
procedurilor de insolventa; posibilitatea desemnarii unui preprezentant comun in procedura de
insolventa.

Cooperarea dintre instantele romanesti si instantele si reprezentantii straini nu trebuie
sa aducd atingere independentei si impartialitatii puterii judecatoresti si nici drepturilor si
intereselor legitiale participantilor la procedura insolventei.

3. Acordul de insolventa transfrontaliera

7 Art. 298 din Legea nr.85/2014
18 Art. 306 din Legea nr.85/2014
19 Art. 307 din Legea nr. 85/2014
2 Art. 297 raportat la art. 274 din legea nr.85/2014

2 Art. 308 din Legea nr. 85/2014
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Reprezentantul roman va putea incheia cu reprezentantul strdin un acord de
insolventa®® transfrontaliera.

Incheierea acordului de insolventd transfrontalierd trebuie si aiba aprobarea
prealabild a adunarii creditorilor si trebuie sd respecte conditiile prevazute de procedura
straina.

Acordul de insolventd transfrontalierdi va putea sia cuprindd®: alocarea
responsabilitatilor; desemnarea unuia dintre reprezentanti 1n calitate de reprezentant
coordonator; modalitatea de administrare si supraveghere a membrilor grupului de societati;
administrarea si supravegherea desfasurarii activitatilor curente a membrilor grupului;
finantarile acordate sau care vor fi acordate ulterior deschiderii procedurii; modalitatile de
administrare, conservare sau valorificare a bunurilor; fixarea corelatd a datelor sedintelor
adunarii creditorilor; tratamentul creantelor intragrup.
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Abstract:In the current international economic context, the business environment in which the
competition has become global is affected by new risks that have systemic effects over all the activity
fields, that solicit in a timely manner the identification of some pertinent solutions in report to the
nature and typology of these events. The continuity of a business in performing and secure conditions
and implicitly the development of the economies that are taking part in the continuous globalization
process depend on a cumulus of internal and external factors. Besides the existence also the correct
application of some harmonized normative frames that regard the adequate functioning of the entities,
of the fiscal and accounting systems, of the way in which the entities are led and controlled has an
important role. In turn, a good corporate governance imposes that, at the level of each entity,
adequate leading, controlling and risk management that could affect the entities’ objectives should
exist. Hence, both as an attitude and as a behavior, as well as managerial practice, the risk approach
has become essential in anticipating, identifying a controlling the events that have an impact over the
global performance. Therefore, in the given circumstances, in the process of research we have focused
on the instrumenting of new valences of the risk management in the frame of the systems of
governance of the Romanian economic entities.

Abstract: In actualul context economic international, mediul concurential in care competitia a devenit
universala este afectat de noi riscuri, cu efecte sistemice asupra tuturor domeniilor de activitate, care
solicita in timp util identificarea unor solutii pertinente in raport cu natura si tipologia acestor
evenimente. Continuitatea unei afaceri in conditii de performanta si siguranta, si implicit dezvoltarea
economiilor aflate intr-un proces continuu de globalizare, sunt dependente de un cumul de factori
interni §i externi. Pe ldnga existenta si aplicarea corectd a unor cadre normative armonizate privind
functionarea adecvata a entitdtilor, a sistemelor contabile si fiscale, modul in care entitatile sunt
conduse §i controlate are un rol determinat. La randul sau, o buna guvernare impune ca, la nivelul
fiecarei entitatii sa existe sisteme §i procese adecvate de conducere, control §i management al
riscurilor care le pot afecta obiectivele. Astfel, atdt ca atitudine si comportament, cat §i ca practica
manageriala, abordarea bazata pe risc, a devenit esentiala in anticiparea, identificarea si controlarea

75



GIDNI 2 SOCIAL SCIENCES AND MANAGEMENT

evenimentelor care au impact asupra performantei globale. De aceea, in circumstantele aratate, in
procesul de cercetare ne-am axat pe instrumentarea a noi valente ale managementului riscurilor in
cadrul sistemelor de guvernare a entitdtilor economice romanesti.

Key words: risk, administration, management, corporate governance, internal control

Key words: risk, administration, management, corporate governance, internal control

1.Introducere

La nivel national, comunitar si international, una din problemele actuale foarte intens
mediatizatd, este cea referitoare la controlarea adecvata a riscurilor care pot avea implicatii
majore asupra entitatilor economice §i a economiilor in care acestea functioneaza si
interactioneaza.

In acest context, statele prin autorititile legislative si guvernamentale, organismele
internationale, comunitare si nationale, organizatiile patronale, profesionale si sindicale,
precum si fiecare entitate, cautd solutii fiabile pentru a anticipa, identifica sau trata
evenimentele care pot avea un impact semnificativ asupra obiectivelor urmarite de fiecare
subiect 1n parte.

Cu toate ca, au fost inregistrate si o serie de progrese, care pot fi cuantificate prin
prisma rezultatelor obtinute, in prezent, in abordarea riscurilor existd incd numeroase carente
si disfunctii cu localizari si implicatii diferite. Unele sunt generate de ineficienta cadrelor
normative sau al modelelor, procedurilor, instrumentelor si tehnicilor utilizate, altele sunt
determinate de functionarea neadecvata a proceselor si sistemelor analizate, sau de existenta
unor atitudini nepotrivite ale persoanelor care au atributii si responsabilitati in acest sens.

2. Stadiul actual al cunoasterii —abordarea riscurilor in cadrul sistemului de guvernare

In literatura de specialitate referitoare la contabilitate, auditul intern si extern, control
intern $i management, precum si in legislatia si normele specifice acestor domenii,
problematica identificarii, analizarii, definirii, evaludrii i tratarii riscurilor este unul din
subiectele cele mai abordate.

In raport cu optica din care sunt abordate, riscului si mecanismelor prin care acesta
poate fi tratat i-au fost atribuit multiple valente si conotatii. Astfel, printre definitiile riscului,
regasite 1n literatura de specialitate si cadrele normative analizate se numdird cel de:
“eveniment nefavorabil” (Danescu, 2003); eveniment cu impact negativ (COSO, 2004);
eveniment care poate afecta realizarea obiectivelor (OMFP nr. 946, 2005), un eveniment care
poate avea impact asupra indeplinirii obiectivelor (HG nr. 88, 2007); amenintarea unui
dezastru, pierderi, accident sau a unei alte intAmplari negative, determinata de vulnerabilitati
interne sau externe (Ben J. M. Ale. 2009); un eveniment care in ipostaze specifice poate avea
anumite consecinte (Aven, T., Renn, O. 2010); un eveniment negativ care poate afecta
realizarea obiectivelor sau activele unei entitati (Bernard, F. et al. 2010); o problema, un
eveniment sau o situatie care poate avea efecte negative asupra obiectivelor (Danescu, T., et
al. 2011), un eveniment, un element incert, o actiune, o situatie, o circumstantd sau o
inactiune, cu efecte asupra obiectivelor urmarite care incumba o anumitd incertitudine, insa
este diferit prin natura sa de aceasta (Danescu, T. et all, 2011), conditiile, evenimentele,
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circumstantele, actiunile sau inactiunile semnificative care pot avea efecte negative asupra
obiectivelor unei entitati ( IAASB, 2012, CAFR, 2013) etc.

Cu toate ca, existd o multitudine de abordari si terminologii utilizate , in esentd acestea
nu sunt diferite, In majoritatea definitiilor prezentate, riscul apare, ca un ,eveniment”,
Lelement ”, o ,,actiune”, ,,situatie”, “inactiune”, “problema”, “amenintare” sau “circumstanta”,
exprimat in termeni probabilistici intrucat incumbd o anumitd incertitudine si care prin
materializare poate afecta obiectivele urmarite de o organizatie, entitate, proces sau activitate.

In timp, in functie de perspectiva sau elementele prin care sunt definite riscurile, s-au
conturat diverse tipuri specifice anumitor activitati s-au domenii, astfel: riscurile in economie;
riscurile specifice auditului intern; riscurile cu care opereaza auditul extern; riscurile care
indicd expunerea unei entitati; riscurile care sunt abordate de controlul intern. De asemenea,
in cadrul acestora s-a individualizat o serie de riscuri specifice anumitor situatii, domenii sau
circumstante, cum sunt evenimentele care pot afecta:

e obiectivele urmarite de o entitate sau o activitate, controlul intern opereaza cu notiunea
de: ’risc inerent” si cea de “’risc rezidual”;

e capacitatea unei entitati de a-si realiza activitatea sau, prin optica auditorilor externi,
modul in care este asigurata utilitatea informatiilor furnizate prin intermediul
raportarilor contabile, in astfel de situatii, termenii sub care apar aceste evenimente
sunt de: risc de afaceri”; ” risc operational”; risc de denaturare”; risc de
neconformitate”; “risc informational” etc.;

e anumite domenii de activitate, situatie in care sunt individualizate riscuri specifice
acestora. Spre exemplu, Comitetul de la Basel pentru supraveghere bancard a
identificat o serie de riscuri operationale care pot afecta activitatea entitatilor bancare,
respectiv: frauda internd sau externd; practice privind ocuparea fortei de munca si
securitatea in muncd; practici specifice clientilor, produselor si activitatilor
comerciale; pagube; intreruperi de activitate (Hull et al. 2010) etc.

Similar notiunii de risc, in literatura de specialitate si in cadrele normative specifice
controlului intern, auditului §i contabilitatii, au fost consacrati o serie de termeni prin care
sunt definite modalitatile efective de controlare a riscurilor. In acest sens, in raport cu aria de
acoperire a riscurilor sunt utilizati, termeni, precum “expunere”, “toleranta”, apetit” si “profil
de risc”, iar pentru tratarea, diminuare sau chiar eliminare acestor evenimente sunt utilizate
notiunile de “administrare”, “gestiune” sau “management”, precum si cea de “’strategie de
risc”.

In timp, au fost elaborate si implementate pentru a asigura o gestiune riguroasi a
riscurilor, mai intai in practica marilor corporatii, iar apoi §i in alte entitati economice sau
publice, anumite modele, care sunt utilizate ca sisteme de referinta. La nivel international, cel
mai renumit este modelul COSO II (COSO, 2004), care face obiectul a numeroase lucrari,
studii si cercetari, printre care se numara cele ale lui Bernard ( 2009), Renard (2010), Pige
(2011) etc.

Pornind de la elementele componente, structura si modul in care asigurd
functionalitatea procesului implementat, se remarca si modelele ,,The Orange Book™ (2004) si
modelul de management al riscurilor propus pentru entitatile romanesti care au ca obiect de
activitate administrarea veniturilor statului (Danescu, T. et all, 2011).
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De asemenea, in cadrul unora dintre modelele de control intern, componenta referitoare la
risc, poate fi asimilatd cu un model de management al riscurilor (Danescu, T. et all, 2012). In
aceastd situatie se regasesc modelele ISA 315 ,lIdentificarea si evaluarea riscurilor de
denaturare semnificativa prin intelegerea entitatii si a mediului sau” (CAFR, IAASB, 2013) si
modelul aferent entitatilor publice romanesti (Ordinul Ministerului Finantelor Publice nr. 946,
2005).

Pe langa modelele de control intern sau cele de management al riscurilor, in literatura
de specialitate si in cadrul normativ specific auditului, au fost conturate unele metode de
gestionare a riscurilor, care contribuie atat la formarea unei culturi a riscurilor, cat si la o buna
practica. Relevante in acest sens sunt lucrarile realizate de: Hamzaoui (2008); Pige (2009,
2011); Noirot & Walter (2009, 2010); Renard (2010) etc..

In contextul guvernantei corporative, alituri de principiile, regulile si practicile
specifice sistemului prin care entitatile sunt conduse si controlate (Cadbury, 1992), s-a impus
necesitatea reglementarii unor aspecte privind controlarea riscurilor care pot afecta obiectivele
entitatilor in detrimentul diverselor parti interesate.

Astfel, In codurile de guvernantd corporativa sunt incluse si norme sau instructiuni
privind abordarea riscurilor care pot afecta prezentarea de informatii, transparenta, segregarea
atributiilor etc.. Spre exemplu, normele referitoare la gestionarea riscurilor apar fie sub
denumirea de “administrarea riscurilor” cum este cazul codurilor aferente Germaniei,
Norvegiei, Danemarca, Suedia, Romania, Ungaria, Brazilia etc., sau cea de "management al
riscurilor” situatie regdsitd in cazul codurilor emise de Franta, Marea Britanie, China etc.
(Coduri de guvernanta  corporativa  accesate on line  http://www.ecgi.org/
codes/all_codes.php).

Diversitatea mediilor in care opereaza, au condus in timp la conturarea unor sisteme de
guvernantd corporativd, cu o anumitd constructie juridica, economica, sociala, financiara,
contabild si politica, care difera de la o tard la alta, circumstanfe care si-au pus amprenta
asupra procesului de dezvoltare al strategiilor globale.

Prin urmare, transpunerea in practica a principiilor si regulilor prin care se asigura o
bund guvernan{d corporativd este marcatd de unele impedimente generate de interesele
divergente ale diferitelor parti implicate, care necesita solutii fiabile prin care sa se asigure
diminuarea sau atenuarea (Goergen, M. (2012), dar si riscurile care pot afecta obiectivele unei
entitati, inclusiv cele din perimetrul procesului de raportare contabila (Danescu, et al,2014).

3. Metodologia cercetarii

In demersul cercetirii avansate, pornind de la ipotezele formulate si obiectivele vizate,
in baza unei ample documentari, pe baza ideilor regasite in literatura de specialitate si in
cadrelor normative specifice domeniilor analizate, ne-am axat pe clarificarea aspectelor
referitoare la definirea, delimitarea si tratarea riscurilor, In contextul sistemului prin care
entitatile economice romanesti sunt conduse si controlate.

Astfel, demersul de obiectivare a datelor a fost fundamentat pe o sinteza si o antiteza a
principalelor idei regasite in literatura de specialitate, pe analiza detaliatd a reglementérilor
specifice entitatilor economice romanesti si prevederilor cuprinse in codurile de guvernanta
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corporativd a 100 de tari (Coduri de guvernantd corporativdi accesate on line -
http://www.ecgi.org/ codes/all_code.php ).

De asemenea, pentru a identifica solutii fiabile prin care sa se asigure un management
adecvat al riscurilor care pot afecta obiectivele urmarite de entitatile economice romanesti, si
pe cale de consecintd asupra calitatii sistemului de guvernare al acestora, in cercetarca
efectuatd am utilizat o metodologie constructiva. Aceasta a fost aplicata pas cu pas, astfel pe
baza rezultatelor obtinute in studiile empirice anterior realizate, din analizele comparative
efectuate asupra informatiilor din raportarile contabile si fiscale (Danescu, et al 2014; Prozan,
2015), am conturat o imagine a modului in care sunt controlate riscurile in entitatile analizate.
In acest sens, au fost analizate informatiile referitoare la rezultatul contabil si sarcina fiscala,
din raportarile contabile si fiscale, elaborate si publicate de entitdtile economice din judetul
Mures — Romania, in perioada 2011 -2013, respectiv: 9.991 entitati - an 2010; 8.250 entitati
—an 2011; 8.095 entitati — an 2012.

4. Abordarea riscurilor in contextul guvernarii entititilor economice romanesti —
aspecte teoretice si practice

Unul din factorii esential care dau asigurari rezonabile managementului, cu privire la
realizarea obiectivelor vizate, este dat de controlarea adecvati a riscurilor care le pot afecta. In
raport cu aceste deziderate, pentru a identifica cauzele unor eventuale disfunctii, cat si factorii
de reusita, cercetarea efectuatd a avut in vedere atat analiza gradului de adecvare a cadrului
normativ, cat si a practicilor existente la nivelul entitafilor economice romanesti.

La nivel national, problematica controlului intern si implicit cea a gestionarii

riscurilor, este reglementatd si abordata diferit, in raport de categoria din care face parte
fiecare entitate. Astfel, pentru entitatile publice (institutii si alte entitati cu capital de stat) a
fost elaborat inca din anul 2005, un Cod de control intern/managerial (Ordinul Ministerului
Finantelor Publice nr. 946, 2005), prin care a fost conturat un model de control intern si 25 de
standarde de implementare. Ulterior, in multe dintre entitatile vizate acesta a fost
implementat, cel putin la nivel declarativ.
Comparativ cu acest cod, reglementarea controlului intern si a modului in care pot fi
gestionate riscurile In cadrul entitdtilor economice romanesti s-a realizat mult mai tarziu si
doar prin prisma altor activitdfi sau domenii. Reprezentative in acest sens sunt auditul
(Hotérarea Guvernului nr. 88, 2007), guvernanta corporativd (Ordonanta de Urgentd a
Guvernului nr. 109, 2011, Codul de Guvernanta Corporativa al Bursei de Valori Bucuresti) si
contabilitatea (Ordinul Ministerului Finantelor Publice nr.3055, 2009; Ordinul Ministerului
Finantelor Publice nr. 1802, 2014).

Astfel, in prezent, in functie de reglementdrile contabile aplicabile si a cadrului
normativ specific controlului intern, respectiv a celui care reglementeaza modul de gestiune a
riscurilor care le pot afecta obiectivele urmarite, entitatile economice pot fi grupate astfel:

- entitafi economice de utilitate publica - care aplicd Standardele Internationale de
Raportare Financiara (IFRS);

- entitdti economice - care aplicad normele contabile conforme cu directivele europene
— microentitati, entitati mici, entitafi mijlocii $i mari, grupuri mici si mijlocii $i grupuri mari.
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Avand in vedere importanta si impactul pe care 1l au entitatile din prima categorie

asupra economiei, autoritatile si organismele de reglementare, monitorizare i supraveghere
au impus reguli si norme mai stricte privind segregarea functiile de conducere fatd de cele de
control sau de management, definirea clard a atributiilor consiliului de administratie,
obligativitatea unor functii cum este cea de audit intern, precum si reglementarea unor
aspectelor privind raportarile, auditarea situatiilor financiare si asigurarea transparentei
decizionale.
Cu toate ca, prin noul cadru contabil armonizat cu directivele europene (Ordinul Ministerului
Finantelor Publice nr.1802, 2014, implementat de la data de 01.01.2015), au fost eliminate
unele dintre inconvenientele privind abordarile sau tratamentele contabile cu care entitatile
economice se confruntau in perioada anterioard, si s-au adus unele clarificari privind utilizarea
din punct de vedere contabil a notiunii de risc care capata noi dimensiuni, reglementarea
controlului intern si a managementului riscurilor nu a inregistrat modificari fatd de normele
anterioare (Ordinul Ministerului Finantelor Publice nr.3055, 2009). Prin urmare, in continuare
cadrul normativ specific acestor entitati, nu asigurd un sistem de referinta coerent pentru
implementarea unui management riguros al riscurilor, si pe cale de consecinta sistemul de
guvernare implementat.

Intrucdt majoritatea entitatilor romanesti aplici cadrul contabil armonizat cu
directivele europene, am efectuat o analiza mai detaliatd a aspectelor referitoare la normele si
practicile specifice acestora.

Desi, normele contabile contin doar precizari generale despre controlul intern si

componentele acestuia, daca sunt analizate detaliat, se poate observa ca, s-a conturat un
anumit “model”, in care elementele si caracteristicile acestora nu sunt clar definite si
delimitate.
Pentru a avea o imagine adecvata a componentei referitoare la risc, am analizat comparativ,
elementele individualizate prin aceste reglementari contabile cu cele ale modelului COSO 11
(Danescu. A., 2014), a componentei referitoare la risc din modelul aprobat prin Ordinul
Ministerului Finantelor Publice nr. 946, din 2005 si a modelului propus pentru entitafile
publice de administrare a veniturilor statului (Danescu, T. et all, 2011). Sintetic, rezultatele
sunt redate in Tabelul 1.

Compararea elementelor referitoare la gestiunea riscului din modelele COSO I,
OMFP nr. 946 din 2005, modelul propus pentru entititile publice de administrare a
veniturilor statului si cele din modelul conturat prin OMFP nr.1802 din 2014

Tabelul 1
Model COSO Il Model OMFP nr. Model propus Model conturat de
946, 2005 pentru entitatile OMFP nr.1802,
publice de 2014
administrare
mediul de control stabilirea identificarea un  sistem care
obiectivelor riscurilor, urmareste:
planificare - | analiza, evaluarea, | ¢ analizarea
stabilirea planificarea ierarhizarea si principalelor
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obiectivelor multianuala -, | prioritizarea riscuri

identificarea programare - planul | riscurilor identificabile in

riscurilor de management stabilirea nivelului ceea ce priveste

evaluarea riscului | coordonare admis de toleranta obiectivele

atitudinea fatd de | monitorizarea stabilirea entitatii si,

risc performantei raspunsului larisc | ® asigurarea
managementul monitorizare existentei  de
riscului permanenta a proceduri de
ipoteze si reevaludri | riscurilor gestionare a

activitati de control revizuirea periodicd acestor riscuri

informare i a riscurilor

comunicare comunicarea

monitorizare rezultatelor

Sursa: Cercetarea comparativa pe baza literaturii de specialitate, reglementarilor si a
practicii

Comparativ cu celelalte modele analizate, care sunt mult mai complexe, componenta
care abordeaza riscurile din modelul conturat, precizeaza ca, gestiunea riscurilor se realizeaza
printr-un sistem care are doua atributii. Prima se axeaza pe necesitatea analizei principalelor
riscuri inerente care pot afecta realizarea obiectivelor entitatii, iar cea de-a doua vizeaza
modalitatea prin care aceste evenimente sunt gestionate. In acest sens, un rol esential il au
procedurile.

De asemenea, se subliniaza importanta identificarii elementelor de risc specific unui
mediu informatizat, in care un rol important trebuie alocat elaborarii unei strategii informatice
formalizate, prin implicarea activa a conducerii si sensibilizarea sa, fatd de noile riscuri sau a
celor generate de informatica.

Similar celorlalte componente, modelul analizat nu contine informatii suficiente
privind implementarea managementului riscurilor, prin care sa se furnizeze asigurari
rezonabile privind realizarea obiectivelor entitatilor. Astfel, nu sunt definiti termenii de baza
cu care se opereaza (risc inerent, risc rezidual, toleranta, expunere, activitati de control intern
etc.) si nu sunt precizate operatiunile necesare pentru punerea in aplicare a unui astfel de
management (anticipare, identificare, evaluare, tratare etc.).

Pentru a completa imaginea conturata din analiza cadrului normativ, prin cercetarile
efectuate au fost analizate practicile de prezentare a informatiilor contabile si fiscale din
raportarile elaborate de entitdtile economice romanesti de dimensiuni mijlocii i mici. Astfel,
in perioada 2011- 2013, evolutia entitatilor care inregistrau anumite neconcordante privind
prezentarea informatiilor referitoare la rezultatul net contabil si sarcina fiscala, a avut un
trend descrescator, in medie numarul acestora a scazut de la 22,13% in 2011 ( 2211/9991),
17,04 % in 2012 (1406/8250), la 8,76 % in 2013 (709/8095).

Cu toate acestea, se poate observa cd, indiferent de natura si tipologia riscurilor care
au generat inadvertentele si neconformitatile rezultate, respectiv riscuri de afaceri, de
neconformitate, operationale, informationale etc., ineficienta sistemului de control intern sau a
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managementului acestor evenimente a condus la materializarea lor. Printre factorii care stau la
baza acestor disfunctii se numara si neadecvarea cadrului normativ, implementarea deficitara
sau chiar neimplementarea sistemelor si proceselor de controlare a riscurilor, lipsa unei culturi
organizationale, existenta unor perceptii si atitudini neadecvate, anumite constrangeri
financiare etc. Prin urmare, amprentele de neconformitate ale informatiilor analizate au
implicatii §i asupra sistemului prin care entitdtile sunt guvernate sau sunt chiar efecte ale
modului in care astfel de sisteme functioneaza.

5. Concluzii

In prezent entitatile economice romanesti nu dispun de un cadru normative adecvat
pentru implementarea controlului intern i a managementului riscurilor. Ca o consecinta a
inexistentel unui model de management al riscurilor, in cadrul entitdtilor economice exista
abordari, perceptii, atitudini, comportamente si implicit practici diferite.

Cercetarea efectuatd a pus in evidenta ca, indiferent de categoria, tipul, dimensiunea
sau domeniul de activitate al entitatilor, elaborarea si adoptarea unui cadru normativ adecvat
pentru reglementarea controlului intern si implicit a managementului riscurilor, adaptat la
specificul economiei nationale, este unul din factorii primordiali care poate contribui, prin
abordari si practici unitare, la imbunatafirea sistemului prin care entitdtile romanesti sunt
guvernate.

Cu toate ca, prin elaborarea unui cadru normativ adecvat se vor crea conditii pentru
implementarea managementului riscurilor, o abordare absoluta a acestor evenimente nu va fi
posibila sau nu este oportund din punct de vedere al raportului cost - beneficiu. Din aceste
considerente, cel mai ades in practica, problematica controlarii riscurilor trebuie tratata in
functie de circumstantele specifice fiecarei entitafi in parte si a fiecarui eveniment care face
obiectul acesteia.

In concluzie, cadrele normative specifice entititilor economice roméanesti nu asigura o
buna sustenabilitate pentru implementarea si functionarea unor sisteme si procese adecvate de
conducere, control si management al riscurilor. In acest context se impune mai intdi o
redefinire sau reformulare constructivista a acestora, iar apoi definirea unor modele, metode,
tehnici si proceduri adecvate pentru aplicarea normelor in practica entitatilor vizate.

Avand in vedere ca, Tmbunatatirea parametrilor economiei romanesti este dependenta
atat de buna guvernare, cat si de performanta managementului fiecarei entitati, se impun noi
dezvoltari ale problematicii complexe de controlare a riscurilor.
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Abstract:The EIT Regional Innovation Scheme (EIT RIS) is a structured outreach scheme to support
the integration of the Knowledge Triangle and increase the innovation capacity in different regions
and fields in Europe.

Worldwide, business environment is in a constant change due to technology, global economy,
economic barriers and regulations, human resource psychological effects on etc. They have a strong
impact on human resource strategy approach, whose importance becomes more and more expressive
in the organization.

The progress of any organization depends to a decisive extent on the efficiency with which it uses its
own human, natural and financial resources as well on the possibility to find the combination of inputs
that leads to achieving maximum results. In other words, the efficiency reflects a situation where the
resources are combined most valuably, creating goods and services.

SAGITTARIUS provides the Cooperation Area with an activity mix to fully realize the socio-economic
potential of culture: put into practice is an integrative management system to classify and signify
natural, manmade and spiritual heritage assets and communicate their values to different audiences
across the SEE to promote entrepreneurial culture in the heritage sector.

Keywords: The Europeaninstitute of Innovation and Technology (EIT), the EIT Regional
Innovation Scheme, human resources, training, efficiency, entrepreneurial culture, heritage sector

I. GENERAL ISSUES

The EIT Regional Innovation Scheme (EIT RIS) is a structured outreach scheme to
support the integration of the Knowledge Triangle and increase the innovation capacity in
areas and regions in Europe [7].

We look now an alternative driver for sustainable development and economic recovery
and we are interested to stimulate the new ideas and tools for innovative heritage consumption
in the challenging context of local socio-economic and cultural development and international
networking in heritage interpretation [8].

In recent years, coinciding with an intense phenomenon of globalization and the rapid
spread of new information and communication technologies, the human capital is growing,
representing an important “engine” of economic growth.

The role of education and training in human resources developmentand heritage
entrepreneurship has been evident lately, so that education and professional training must be
given some priority given the high and continuing rate of growth in demand for new skills on
the labor market [2].
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To make progress and to resist the market competition becoming more selective and
dynamic, the organizations need to increase their efficiency and competitiveness of human
resources through an increased level of training and then, through an assessment of the
effectiveness of investment in human resources training.

Il. CONSIDERATIONS ON THECONCEPT OF EFFICIENCY

Worldwide, business environment is in a constant change due to technology, global
economy, economic barriers and regulations, human resource psychological effects on etc.
They have a strong impact on human resource strategy approach, whose importance becomes
more and more expressive in the organization.

The progress of any organization depends to a decisive extent on the efficiency with
which it uses its own human, natural and financial resources as well on the possibility to find
the combination of inputs that leads to achieving maximum results. In other words, the
efficiency reflects a situation where the resources are combined most valuably, creating goods
and services. Unfortunately, most of the resources available to organizations are limited in
nature. It is this limitation of resources that makes the problem of efficiency be not only very
important but also difficult to solve.

A broad interpretation of the term efficiency is to “maximize a special feature of social
welfare, which underlies the hierarchy of resource allocation variants”.

In terms of resources, the efficiency analysis of a human activity must seek how to use
the resources as well as how much they are consumed and to also consider their saving and
leverage. In this context it is necessary to structure resources more rigorously in order to meet
the demands of analysis. In terms of effects, the effectiveness study should analyze the effects
in different spheres of social life, where and when they occur and how large these effects are.
From the point of view of the effects nature we can talk about the productivity of an activity
when the effects are of production nature, of profitability of an activity when the effects are of
net income nature, and of profit and economy when the effects are of savings nature.

In economics, indirect references can be found from W. Petty and Adam Smith, the latter
one addressing the issue of maximizing results without referring to the minimization of costs.
Besides these, one of the economists with important contributions to the definition of the
concept of economic efficiency was the Italian Vilfredo Pareto. The decisive mutation in the
study of effectiveness would occur in the last century when the results came back on track
thanks to the contributions made by applying mathematics in economics and improving
computational techniques. In this respect, an important role was the application of differential
calculus, the use of input-output analysis, and the first research done in the field of
mathematical programming, which allowed to obtain optimal choices from the multitude of
possible solutions [5].

In the most general sense, the concept of economic efficiency means the acquisition or
the ability of an action to produce the desired economic effects (results). In one of the most
common formulations, characterized by the highest degree of generalization, it is as follows:
“The economic category of efficiency expresses the relation of causality between the effects
resulting from an activity done and the effort incurred by it”. Currently, economic efficiency
is a modern activity of evaluating activity, and serves to substantiate decisions, so that the
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available resources are consumed most favorably for the company. Economic efficiency is
thus a gauge of economizing and the engine of progress for economic organizations, as well
as a prerequisite of a competitive economy.

Theoretical and practical issues of economic efficiency have concerned and continue to
concern the economic thinking more intensely, targeting the approach of the concept, the
ways of expressing it and the identification of ways to increase the economic efficiency in
various branches and sectors.

1. THE EFFICIENCY OF HUMAN RESOURCES TRAINING PROGRAMS AND
HERITAGE ENTREPRENEURSHIP

The training of human resources in organizations is determined by the current economic
development, which should be well prepared to meet corporate objectives in a world where
success depends on the ability to provide quality, variety, customer’s satisfaction, optimum
benefits and promptitude. From the general perspective of an organization, the objectives of
the staff training consider:
> to strengthen the organization's management;
to increase productivity and efficiency at all levels;
to improve the organizational communication;
to create flexible structures for recruiting and developing employees;
to develop knowledge and to widen the area of professional skills.
From the point of view of those involved in the improvement process, the objectives are:
to increase involvement in the organization through participation in setting and in
achieving the objectives and the business strategy of the organization;
to improve work performance;
to diversify workloads within each job;
to increase chances of promotion;
> to update and upgrade existing knowledge and skills.
Considering these issues, the organizations that understood to deal with improving the
performance of their employees have set up a training department or a sub-department within
the human resources department. Training becomes thus an organizational process that must
be planned and to which resources must be allotted, being an important investment, only if it
is administered correctly. To train means to get an employee to a level of performance desired
by the employer through training or practicing, and putting into practice what has been
learned in a training program is a process that requires effort and time from the person who
attended the training but also a constant support from the direct manager.
To be effective, the human resources training programs must meet certain conditions [1]:
> To be accepted and promoted by everyone in the organization, from the general
manager. All company members must understand the fact that training is an
organizational process. From the general manager, all the team members must be
responsible and create a learning atmosphere in the company. This atmosphere must
be clear in organizational communication, visible in the enthusiasm of the staff, the
business plans and the individual performance objectives. The employees, on the
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other hand, should know that there is a very strong correlation between training
activities — the acquisition of new knowledge and/or the development of some skills —
and their success in careers.
> To align training objectives with corporate objectives. The training objectives should
be consistent with the business objectives of the organization. Reaching new goals
may require new skills and knowledge that will be developed through training.
> To be based on a thorough analysis of training needs. In order to achieve a training
program training needs must be known. Often, the needs analysis is done by simply
listing the training programs and by ticking by each member of the organization of
the training program he should participate. But often the employees choose to do the
training on the subjects they know best. Therefore, training needs analysis should be
done vertically, starting from the ratio of skills required for each position and the
level of performance achieved by the employee. Where the performance is lower, we
can formulate real training needs.
> To consider the best option for delivery. The most effective training programs are
those in which employees can immediately put into practice what they have learned.
There are several methods of providing training programs from which to choose the
most efficient method: the training room, training, mentoring, coaching, working
with a computer, e-learning, etc.
> To include a follow up session of training results. After completing the training
program the participants must have the possibility to apply what they have learned.
People cannot develop a skill without practicing it at work. The discussions with the
participants about the value of the training received are very important in such
sessions, they representing an opportunity to discover new training needs.
To assess training as an investment, it is necessary to have a strategic business plan, with clear
objectives, a system of analysis and of job evaluation, a well-made and functional
performance management, related to the development systems of the employees’ careers and
to their remuneration and benefits. All these must be supported by a culture based on the
company’s mission and vision.
Only such a training program can be made on the basis of an analysis of the staff
development, preparation or training needs. Diagnosis allows distinguishing between existing
and desired situation, in terms of the need for employees’ training, and how the desired
situation can be reached. To achieve the desired results, clear objectives are necessary to
establish. The training objectives will enable the establishment of some performance
indicators at the end of the program and the making of measurements regarding the return on
investment in training employees, based on the results obtained by the employees, the team,
the department and the organization as a whole, after certain time intervals.

IV. MEASURING THE EFFECTIVENESS OF HUMAN RESOURCES TRAINING
PROGRAMS AND HERITAGE ENTREPRENEURSHIP

Across the EU, globalisation, technological change and restructuring will have significant
impacts on medium- and long-term skills demand, as they will impact on the size of sectors
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and professional groups but are also likely change the content of job requirements.The
objective ofeffectiveness of human resources training programs is to create internal capacity
for companies to develop their human resources in relation with the market needs and
economy restructuring.
The European Institute of Innovation and Technology Regional Innovation Scheme (EIT RIS)
[7] is a structured outreach scheme to support the integration of the Knowledge Triangle
(knowledge valorisation, education, research) and increase the innovation capacity in areas
and regions in Europe not directly benefitting from the EIT and its Knowledge and Innovation
Communities (KICs). It is based on an engagement between KICs and selected partnerships
from the wider European innovation community and is focused on the following key
principles [3]:
e Coherent and structured outreach scheme
The EIT RIS is a structured outreach scheme which forms an integral part of the KIC’s
overall strategy. It has defined strategic objectives transformed into targeted activities and
resulting in concrete outcomes.
e Excellence
The EIT RIS is targeted at excellent partnerships representing the three sides of the
Knowledge Triangle - leading higher education institutions, research organisations and
businesses - as well as other stakeholders essential in spurring regional innovation, such as
regional policy makers and public entities. With a view to fully embrace opportunities for
enhancing innovation capacity, the EIT RIS implemented by the KICs aims at capitalising
on the untapped potential offered by the diversity of regions in Europe. If harnessed well,
it will allow the EIT and its KICs to extend their reach to new geographical areas and to
reach out to excellent partnerships of the Knowledge Triangle.
e Thematic alignment
EIT RIS partnerships should demonstrate a thematic alignment with EIT themes and KIC
specific focus areas. With a view to ensure strategic impact at larger scale, they refer to
relevant regional innovation plans, including the Smart Specialisation Strategies (RIS3)
designed to boost regional innovation in order to achieve economic growth and prosperity
by enabling regions to focus on their strengths.
e Voluntary and autonomous implementation by KICs
KICs implement the EIT RIS on a voluntary and autonomous basis. Implementation will
be driven primarily by the co-location centres as hubs of the Knowledge Triangle
integration.
e Openness and transparency
EIT RIS partnerships will be selected by the KICs through open and transparent
processes. Participation in the EIT RIS does not imply automatically a potential future
partnership with a KIC, however, it does not impede it either. Strategic decisions on the
widening (and/or deepening) of their partnership remain solely at the discretion of the
KICs.
e Activities
Activities undertaken as part of the EIT RIS ensure the flow of both knowledge and
people between KICs and selected partnerships with a view to enhance the regional
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innovation capacity by fostering the integration of the Knowledge Triangle. EIT RIS
activities are an integral part of the KICs’ operations. They are designed by KICs in a fit-
for-purpose way taking into account their own specificities, overall strategy and portfolio
in order to optimise the potential benefits and impact for both the participants and the
KICs themselves.
The EIT RIS may include structured mobility actions to ensure that talent — students,
researchers, teaching staff and entrepreneurs of any age and gender and at all career levels and
across disciplines — beyond the KICs have the opportunity to get involved in and learn from
the KIC activities.
SAGITTARIUS-SEE advances cultural consumption by communicating cultural values: from
natural monuments and ecosystems to sites and collections, from the arts to traditions and
handicrafts. Thus values of tangible-intangible, movable-immovable and spiritual heritage
assets become catalysts for regeneration and development by being revealed and
communicated. Given the diversity and complexity of heritage, the use of cultural values for
development is feasible, only if multilateral interactions are understood and reflected in policy
and delivery. Required is a multivalent and flexible nexus at local-global level to mitigate the
protection-use conflict reconciling national and international strategies [8].
In a time when organizations need to fully optimize an increasingly limited budget for
improving their employees’ training, two questions arise: how to assess correctly the recovery
of an investment in an employees’ training program, and how to present the concrete,
sustainable results of such an investment to the top management. For the companies providing
training programs, this fact - to put into numbers the added value of employee participation in
a training program - can be a serious challenge.
If in business figures are important, when investing in employee training there is a normal
need for the managers in organizations to have a complete picture of the training investment.
Managers know exactly how much they invest in training, but they find it difficult to calculate
the return on these activities as well, hence, most often, they are reluctant to invest in their
employees’ training because they feel they have no control over such investments. The lack of
control over the effectiveness of the training, reflected directly in the profits of the business, is
the main reason for the company executives to allot little or no money for training. And even
if the manager of the organization should be responsive to employee training, the lack of a
coherent and professional system of managing human resources makes impossible to evaluate
a success rate of training [6].
On the other hand, managers feel the need for training in their company. Hence, the decision
to approve a training program should be based on the ability to determine and calculate the
effects of employee participation in the training programs at their workplaces.
In the previous years, the huge growth of income of the beneficiaries of training programs
was largely due to a growing market as well, so that the effectiveness of a training session
was rarely considered. Currently, in terms of stagnation or even a dramatic drop in the
economic situation in some areas of activity, the question regarding the real benefits that such
an investment could bring arises. The effectiveness of a training program can be evaluated
either by determining the participants’ reactions to the quality of the course and its usefulness,
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or measuring some quantitative indicators, such as the sales trends, the staff movements, the
evolution of the turnover or of the profit.

The companies providing training programs will be successful in this field only if they
manage to have a good evaluation system in place, which will be based on building
partnerships with client companies, which are benefitting from the training programs.

To set up a successful training program for the employees, the manager of the human
resources department should focus on a few key points such as: setting the objectives of the
training program, aligning these objectives to the overall strategy of the organization
(Armstrong, 2006), prioritizing the training needs, analyzing the training program
participants.

To be able to take responsibility for the final results, the company providing the training
programs should be involved from the beginning as a consultant in conducting such tests. In
the preliminary discussions with the managers of the client companies, the company experts
providing the training programs can find, in some cases, that the real need was actually quite
different from that for which the training had been requested. Only after such an analysis, they
can proceed to design the training programs [4], by adapting the specific topic area to the
specific domain, the strategy and the organizational culture of the company.

The human resources manager and the general director of the organization must, however,
assume responsibility as well for implementing the new skills by the participants in the
company. The lack of support in the implementation of the changes, the removal of the new
ideas by the direct manager, the imposing of a rigid organizational politics are only a few
examples for which a training program, irrespective of how good it is, will not achieve its
proposed objectives. With their support and through a careful selection of training programs
by the providing company, a training program carefully built and dedicated to specific needs
will help maintain a competitive advantage and increase organizational performance.

V. CONCLUSIONS

SAGITTARIUS provides the Cooperation Area with an activity mix to fully realize the
socioeconomic potential of culture: put into practice is an integrative management system to
classify and signify natural, man made and spiritual heritage assets and communicate their
values to different audiences across the SEE to promote entrepreneurial culture in the heritage
sector.

SAGITTARIUS encourages the formation of heritage entrepreneurs: a participatory
knowledge platform transfers advanced tools among multilevel actors to protect and use
heritage assets by identifying their environmental, social, historic, aesthetic, spiritual and
special values; domain specific training certifies individuals with increased capacities
certifying professional skills. Implemented pilot actions on a social inclusion basis provide for
cultural experience diversity connecting thus local cultural production to international
markets. By activating public-private-third sector alliances, heritage entrepreneurship is
established at transnational level, exemplifying, how heritage is valued, protected,
communicated and used with ecologic, economic and social profit [8].
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A modern system of training is vital to any organization in order to develop and to maintain
high professional standards of its own human resources. Therefore, organizations spend a
significant part of their budgets on training their staff.

With the rising cost of an increasingly advanced training, many organizations try to determine
the value of the training based on the employee performance and the continued growth of the
organization.

In the current economic environment, in which the human resource function is becoming
more strategic, and the costs have become priorities in the policy formulation, the evaluation
of the human resource investment efficiency is important and topical.

Selected EIT RIS [7] partnerships and their regions benefit from the exchange of knowledge
and good practice capitalising on their strengths, accelerating their innovation output,
boosting regional innovation, and thus contributing to economic growth and prosperity.
Participants from diverse backgrounds will be able to apply the knowledge, expertise and
entrepreneurial mind-set gained through this stimulus scheme, they will benefit not only their
institutions but also the way in which innovation is approached in their areas of origin and
they may act as multipliers by sharing the insights gained and the tangible benefits of the
scheme with the selected partnership and beyond.

By collaborating with excellent partnerships from across Europe’s regions, KICs benefit from
an influx of talent and ideas which add value to their activities and amplify their impact in
spurring innovation. Selected partnerships may act as test beds for the EIT and its KICs with a
view to explore how Knowledge Triangle governance and activities could be replicated in and
how lessons learnt and emerging good practices can be transferred successfully to a multitude
of environments.

Selected EIT RIS partnerships will primarily use “other sources” of funding, such as national
and regional funding, including EU Structural Fund monies and own resources to participate
in the EIT RIS. To ensure the participation of individuals from diverse backgrounds the EIT
may finance structured mobility actions.

The EIT RIS will create synergies and complementarities with other EU, national, regional
innovation initiatives and funding. There are opportunities for mutually reinforcing interaction
with the EU's Cohesion Policy by addressing the links between the local and global aspects of
innovation [9]. KIC Co-location Centres are well positioned to capitalise on various funding
schemes from their respective regions. The Co-location Centres offer platforms for cross-
border collaboration playing a major role in strengthening the local-global connectivity of the
KIC as a whole, including through close co-operation with regional authorities, in particular
those involved in designing and delivering the Regional Innovation Strategies for Smart
Specialisation (RIS3).

The EIT RIS has been conceptualised in a way that allows for synergies and efficiency gains
for regions that have been designing Smart Specialisation Strategies (RIS3) and are looking
for a better integration of the Knowledge Triangle as a driver on enhanced innovation
capacity at regional level [7]. The identification of relevant funding instruments, in particular
the use of EU Structural Funds for participating in the EIT RIS is strongly encouraged and
supported by policy makers in order to strengthen synergies and complementarities at all
governance levels.
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SIGNIFICANT CHANGES CONCERNING THE SETTLEMENT AND COLLECTION
OF EXCISE DUTIES IN
ROMANIA

Carmen Comaniciu, Prof., PhD, ”Lucian Blaga” University of Sibiu

Abstract: In the structure of any tax system, indirect taxation is an essential component, value added
tax and excise duties contributing significantly to the formation of public financial resources. For this
reason, in  this article we want to present signified aspects  regarding
the settlement and collection of excise duties from Romania, in the post-communist period, to
emphasize both the place and role within the public revenue, as well as, the impact of these taxes on
individual tax payers in his capacity as final consumer. The issues subjected to analysis are based on
financial, social and moral reasons, by taking into account the national and European framework
from the perspective of fiscal harmonization.

Keywords:excise duties, excisable products, settlement and collection, excise developments, fiscal
impact

1. Introduction

Excise duty a long side VAT are often the subject of analysis and research, since a
particularly important area of public finances is the appropriate balance between the direct
taxation and the indirect taxation (Crawford, I., Keen, M. and Smith, S., 2008).

Widely spread in market economies, excise duties are indirect taxes included in the
sale price of certain categories of products, most of the time for mass consumption and for
which demand is inelastic. The specialized literature offers a number of studies concerning
excise duties, with consideration of issues related to: harmonization of indirect taxes in the
EU (Tyc, V., 2008); excise administration (Preece, R., 2008); negative externalities generated
by the consumption of certain categories of products (Osterberg, E.L., 2011); excise duty
fraud (Cooper, A. and Witt, D., 2012); comparative analysis of excise duty settlement and
collection (David, P., 2009); excise duty implications on the retail selling price (David, P.,
2014).

Based on these aspects, we considered it appropriate to analyze the excise duty
situation from Romania. Thus, in this article we will present the key elements of the
settlement and charging excise duty from Romania, taking into account thesignificant changes
in this area, referring to the determination mode, the excisable products and the excise duty
impact on public financial resources.

2. Evolutionsregarding the settlement of excise duty in Romania

Along with Romania's transition from centralized economy to market economy
significant changes have taken place regarding the legal framework for the settlement and
collection of excise duties. Without claiming an exhaustive approach to legislative acts
referring to the excise regime issued during the period 1991-2015, we will make a synthesis
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of the main changes, in order to surprise essential characteristics, both in terms of the
determining way for excise duty, as well as the excisable products.

After December 1989, the first legislative regulation concerning excise duties, called
special consumption tax, was the Government Decision no. 779/1991 on the movement of
goods tax and excises. Through this regulation were identified 15 categories of products from
imports or from the country (alcohol and alcoholic beverages, coffee and instant coffee,
cigarettes and tobacco products, garment of fur skin, sculpted furniture, products from crystal,
jewelry of precious metals, gold wedding rings, crude oil from internal production, natural gas
or petroleum) which became subject to excise duty, as determined in ad-valorem system, with
tax rates between 25% - for gold wedding rings and crude oil from internal production and
60% - for spirituous beverages and wine-based drinks (GD 779, 1991).

Law no. 42/1993 has maintained the excise duty arrangements for calculating through
ad-valorem system, but we are witnessing to a modification of the list of excise goods,
being perceived excise duty on petrol and gas oil, also to a change in tax rates, with values
ranging from 13% - for premium gasoline and 200% - for spirituous beverages, cigarettes and
tobacco products (Law 42, 1993).

The negative aspects of ad-valorem regime for the calculation of excise duties,
particularly the tax evasion by the tax base under valuation, have determined legislative
changes, so that by the Government Emergency Ordinance no. 82/1997, excises have been
established: in ECU per unit of measure — for alcohol and alcoholic beverages, petroleum
products, cigarettes and tobacco, green and roasted coffee, soluble coffee, water, mineral and
aerated waters; on the basis of specific excise duty in ECU per unit of measure and ad-
valorem excise — for cigarettes; in ad-valorem system - for other product categories (GEO 82,
1997).

Frequent cases of tax evasion in the area of excise duties and the problems on
implementation excise duties in ECU per unit of measure have required new legislation, so
that, by the Government Emergency Ordinance no. 50/1998 was stated that excise duty should
be expressed from 1 January 1999 again in ROL, with updates every three months, according
to inflation level and exchange rate depreciation (GEO 50, 1998).

Since the fiscal policy of EU requires in the field of excises the tax harmonization, a
new amendment in determining of excise dutie shas intervened by the Government
Emergency Ordinance no. 143/1999 under which the excise duties have been fixed in EUR
per unit of measure (GEO 143, 1999). Also through the Government Ordinance no. 27/2000
was attempted a strengthening of the Romanian legislation on excise duties, with a structure
in accordance with the EU requirements (GO 27, 2000).

Since 2004, excise duty regime from Romania is established by means of a specific
title included in the Fiscal Code, according to Law no. 571/2003, for the harmonized excises
and other excise goods, being specified: the scope, the chargeable event and exigibility, the
release for consumption, importation, production and possession under a duty suspension, the
characteristics of excise goods, the level of excise duty, warehousing arrangements,
movement and receipt of excise goods under suspension, the payers of excise duties,
exemptions from excise duty, labeling of alcoholic products and tobacco products (Law 571,
2003).
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If, during the period 2004-2014, the level ofexcise duties in Romania was established
in EUR per unit of measure, from 1 January 2015 the method of determining the excise duties
has changed, their level being established in LEI per unit of measure (Fiscal Code, 2015).

3. Level of excises in Romaniain terms of fiscal harmonization

For Romania's accession to the European Union taxation has had a special
significance, with some specific aspects related to excises. Thus, by the Negotiation Chapter
10, opened in 2001, Romania has fully accepted the Community acquis in the area of excise
duties, following a calendar for alignmentin accordance with European Directives. In this
regard, they were targeted: exemptions from excise duty of the products sold through
authorized stores to sell duty-free goods; exemption from excise duty for fuel oil and liquefied
petroleum gas; exemption from excise duty of fuel supply for fishing; introduction the
marking system for fuels; adoption of legislation on the warehouse system; the generalization
of marking fuels; warehousing system implementation; increasing the excise duties level on
cigarettes by 40% of the difference existingin 2001compared to the minimum level
requiredby Directive 92/79/EEC; increasing the excise duties level on oil products to 50% of
the difference existing in 2001 compared to the minimum level required by Directive 92/82/
EEC; increasing the excise duty level on alcohol by 50% of the difference existing in 2001
compared to the minimum level required by Directive 92/84/EEC; full harmonization of
excise duties on cigarettes, alcohol and petroleum product suntil 31 December 2011.

According to Directive 92/84/EEC, the minimum level of excise duty on alcohol and
alcoholic beverages, adopted by the Council on 19 October 1992 is: for beer - 0.748 EUR per
hl/degree Plato of finished product and 1.87 EUR per hl/degree of alcohol of finished product;
for still wine, sparkling wine, other still fermented beverages and other sparkling fermented
beverages - 0 EUR per hl of product; for intermediate products - 45 EUR per hl of product;
for ethyl alcohol - 550 EUR or 1000 EUR per hl of pure alcohol (European Commission,
2015a).

In this context, for alcohol and alcoholic beverages, excise duties practiced in
Romania during 2007-2014 have respected the requirements imposed by the EU, their
evolution being shown in the following table.

Tab. no. 1 Evolution of excise duty on alcohol and alcoholic beverages in Romania, 2007-
2015

. F ted :
Wine ermente Intermediate | Ethyl
Beer beverages
. . . . ) products alcohol
Fiscal still sparkling | still sparkling
year | EUR/hI/ | EUR/hI | EUR/NI EUR/hI | EUR/NI EUR/I EUR/NI
degree | of of of of of product of pure
Plato product | product product | product alcohol
2007 | 0.7480 |0.00 34.05 0.00 34.05 51.08 750.00
2008 | 0.7480 |0.00 34.05 0.00 34.05 51.08 750.00
2009 | 0.7480 |0.00 34.05 0.00 45.00 65.00 750.00
2010 | 0.7480 |0.00 34.05 0.00 45.00 65.00 750.00
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2011 | 0.7480 |0.00 34.05 100.00 | 45.00 165.00 750.00
2012 | 0.7480 |0.00 34.05 100.00 | 45.00 165,00 750.00
2013 | 0.8228 | 0.00 34.05 100.00 | 45.00 165.00 750.00
2014 | 0.8228 |0.00 34.05 10.00 | 45.00 165.00 1000.00
2015 | 0.8840 |0.00 36.59 10.75 | 48.35 177.30 1074.55

(Source: dates presented in the Romanian Fiscal Code, for the period 2007-2015)

Before 1 January 2007, Romania practice for alcohol and alcoholic beverages a level
of excise duties in accordance with the minimum required by the EU, with the exception of
excise duties on beer, which were on 01.07.2006 by EUR 0.748 per hl/degree Plato of
finished product, but these have been changed since accession. Although for 2015 the excise
duty is determined in lei/UM, Romania has a level of excise duty on alcohol and alcoholic
beverages above the minimum level required by the European Directive, excluding excise
duties on still wines.

For energy products, under the Directive 2003/96/EEC, the minimum excise adopted
by the Council on 27 October 2003 (European Commission, 2015b) are set so: (a) minimum
rates for motor fuels: leaded petrol — 421 Euro per 1000 liters; unleaded petrol - 359 Euro per
1000 liters; gas oil - 330 Euro per 1000 liters; kerosene - 330 Euro per 1000 liters; LPG - 125
Euro per 1000 kilograms; natural gas — 2.6 Euro per gigajoule; (b) minimum rates for motor
fuels used for commercial and industrial use: gas oil - 21 Euro per 1000 liters; kerosene - 21
Euro per 1000 liters; LPG - 41 Euro per 1000 kilograms; natural gas - 0.3 Euro per gigajoule;
(c) minimum rates for heating and electricity: gas oil for business and for non-business - 21
Euro per 1000 liters; heavy fuel oil for business and for non-business - 15 Euro per 1000
kilos; kerosene for business and for non-business - 0 Euro per 1000 liters; LPG for business
and for non-business — 0 Euro per 1000 kilograms; natural gas for business — 0.15 Euro per
gigajoule; natural gas for non-business — 0.3 Euro per gigajoule; coal and coke for business —
0.15 Euro per gigajoule; coal and coke for non-business — 0.3 Euro per gigajoule; electricity
for business — 0.5 Euro per MWh; electricity for non-business — 1.0 Euro per MWh.

According to grace period received by Romania for full harmonization of excise duties
on energy products and electricity, after 2007 we are witnessing an increase of this level,
almost of all products from this category, as shown in the following table.

Tab. no.2 Evolution ofexcise duties onenergy products and electricityin Romania

Excisableproducts UM 2007 | 2010 2011 | 2012 | 2014 2015
Leaded petrol 1000 1 421.19 | 421.190 | 421.19 | 421.19 | 491.190 | 527.80
Unleaded petrol 1000 1 327.29 | 348.040 | 359.59 | 359.59 | 429.590 | 461.62
Gas ol 1000 | 259.91 | 293.215 | 302.51 | 316.03 | 400.395 | 430.25
Heavy fuel oil for business | 1000 kg | 13.00 | 15.000 | 15.00 |15.00 | 15.000 | 16.12
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Heavy fuel oil for non- | 1000 kg | 13.00 | 15.000 15.00 | 15.00 | 15.000 16.12
business
LPG for motor fuels 1000 kg | 128.26 | 128.260 | 128.26 | 128.26 | 128.260 | 137.82
LPG for heating 1000 kg | 113.50 | 113.500 | 113.50 | 113.50 | 113.500 | 121.97
Natural gas for motor | GJ 2.60 2.600 2.60 2.60 2.600 2.79
fuels
Natural gas for business GJ 0.17 0.170 0.17 0.17 0.170 0.18
Natural gas for non-|GJ 0.17 0.320 0.32 0.32 0.320 0.34
business
Kerosen for motor fuels 1000 | 375.91 | 375.910 | 375.91 | 375.91 | 445.910 | 479.1
Kerosen for heating 1000 | 375.91 | 375.910 | 375.91 | 375.91 | 375.910 | 403.91
Coal and coke for business | GJ 0.15 0.150 0.15 0.15 0.150 0.16
Coal and coke for non-| GJ 0.30 0.300 0.30 0.30 0.300 0.32
business
Electricity for business Mwh 0.26 0.500 0.50 0.50 0.500 0.54
Electricity  for non- | Mwh 0.52 1.000 1.00 1.00 1.000 1.08
business

(Source: dates presented in the Romanian Fiscal Code, for the period 2007-2015)

Fiscal policy measures taken in 2014 that focused on higher excise taxes on petrol, gas
oil and kerosene, foreign exchange rate calculation for excises updated with the average
annual consumer price index (GEO 102, 2013), as well as determination of excise duty since
2015 in lei/lUM (Fiscal Code, 2015) places Romania among EU Member States with excise
duty on energy products and electricity over the minimum required.

For tobacco products under Directive 2011/64/EU are imposed minimum excise levels
(European Commission, 2015c), namely: (a) the minimum rate of excise duty on cigarettes
must include specific excise-expressed in EUR/1000 cigarettes, representing between 7.5%
and 76.5% of the total tax burden and ad-valorem excise — in percentage of the maximum
retail selling price; the overall excise rate must be at least EUR 90/1000 cigarettes and at least
60% of the weighted average retail selling price, except the case when is practiced an excise
duty of EUR 115 or higher; (b) for fine-cut smoking tobacco - 46% of the weighted average
retail selling price or EUR 54 per kilogram,; ; (c) for cigars and cigarillos - 5% of the retail
selling price or EUR 12 per 1000 or per kilogram; (d) for other smoking tobaccos - 20% of
the retail selling price or EUR 22 per kilogram.

According to the calendar of alignment with the EU requirements for the excise duty
on manufactured tobacco, Romania proceeded to the increase in excise duties, so in this
current period is above the minimum level required. If in 2007, the excise on cigars and
cigarillos was 34.50 EUR/1000 pieces, in the year 2014it was 64.00 EUR/1000 pieces, an
increase 0f185.51%. A significant increase of 176.09% was recorded for excise duty applied
to fine-cut smoking tobacco and other smoking tobaccos, beyond the existing level in 2007,
thus being established a level of € 81.00 EUR/kg (Fiscal Code, 2015).
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Under the provisions of the Fiscal Code, the excise duty on cigarettes in Romania
recorded the following trend:

Tab. no. 3 Evolution of excise duty on cigarettes in Romania during 2011-2018

2011 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018

Implementation July [auly [Jduly | April | April | April | April | April | April

The minimum excise | 73.54 | 74.00 | 76.50 | 79.00 | 81.50 | 84.00 | 86.50 | 89.00 | 90.00
duty
(euro/1000cigarettes)

The ad-valorem excise | 22 21 20 19 18 17 16 15 14
- %

The totalexcise duty 76.60 | 76.60 | 79.19 | 81.78 | 84.37 | 86.96 | 89.55 | 92.14 | 93.18
(euro/1000 cigarettes)

(Source: dates presented in the Romanian Fiscal Code, for the period 2007-2015)

If alcohol and alcoholic beverages, tobacco products and energy products
there is in the listof excise goods from the earliest years of the market economy in Romania,
the list of other excise goods has undergone many changes, where as for it is not imposed
restrictions, as shown in the following table

Tab. no. 4 Structure and evolution of the other excise goods in Romania, during 1991-
2015

Otherexcise goods
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Coffee and instant coffee

Garment of fur skin

Sculpted furniture

Products from crystal

Jewelry of precious metals

Gold wedding rings

ColorTVs

Perfumery products

Video equipment

Devices for taking still images
and video camera recorders

Audio combine

Double radio cassette player

Video camera

Microwaves

Air conditioning devices
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Photo cameras

Mobile phones

Digital cameras

Camera phone terminal type
"Cordless"

Cars

Motorcycles, scooters and mini-
scooters

Hunting guns

Guns for individual use

Ammunition forguns

Waters, mineral and aerated
waters

Beer / base beer from a mixture
of soft drink

Fermented beverages other than
beer and wine, where the share
of absolute alcohol is less than
50%

Yachts and motor boats for
agreement

Yachts and other vessels and
boats with or without motor for
agreement

Motor for vyachts and other
vessels and boats for
agreement

(Source: processing author based on excise tax legislation in Romania between 1991-2015)

4. Authorizing regarding excise duties

In terms of excise duty, Romanian legislation establishes clear and precise rules
regarding activity carried out by warehouse keepers, registered shippers and recipients
registered.

Analyzing the centralized situationon the status of authorizations for warehouse
keepers from Romania for the period 2004-2015, it is found that from over 1,400
authorizations only 34.11% were valid on 04.21.2015 (MPF, 2015b). In the period 2007-
2015, the number of tax payers with the quality of registered consignee was 596, but on
17.04.2015 only 56.21% had valid authorization (MPF, 2015c). Regarding the shippers
registered in the period 2010-2015, 53 authorization were issued of which on 17.04.2015 were
valid 75.47% (MPF, 2015d). The situation of importers for excisable products subject to
marking, with valid authorizationson 31.03.2015 comprises a total of 72 taxpayers, of which
63.84% have authorization only for spirit drinks, 22.22% have authorization only for tobacco
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products, 4.17% holding authorizations only for intermediate products and 9.77% holding
authorizations for all excisable products subject to marking (MPF, 2015).

The data presented highlight the significant changes among tax payers operating in
area of excise duties, for which reason it must continually improving the authorization and
monitoring system from the competent authorities.

5. Evolution of excise duty from Romaniain the financial perspective

According to data presented by the National Agency for Fiscal Administration from
Romaniain annual performance reports, excises contribution to the formation of public
financial resources has increased significantly in 2009-2014. If in 2009, the excise duty were
2.8% of GDP, in the year 2014 they accounted for 3.6% of GDP, the evolution of revenues
collected from excises is shown in the following table (NAFA, 2015).
Tab. no. 5 Evolution of revenues collected by the National Agency for Fiscal
Administration from Romania

Indicators 2014 2013 2012 2011 2010 2009
(Mil. RON)

Total revenues | 182,546.1 | 173,154.4 | 167,803.2 | 157,502.6 | 141,288.1 | 133,914.54
collected by
NAFA, from
which

- Excise duty 24,0006 | 21,0165 | 20,171.6 | 19,025.7 |16,212.0 |14,272.10
(including the
vice tax)

(Source: NAFA Performance Reports)

Ascending trend of public revenues collected from excises is due to: increasing the
level of excises, in terms of respecting the calendar of alignment with the requirements
imposed by the EU; increasing the efficiency for fiscal control activity; changes made in the
method of calculation of excise duty; fiscal measures taken to overcome the negative effects
of the financial and economic crisis.

If until 2007, in Romania excise duties have been calculated based on the exchange
rate valid only during a quarter, published by the central bank in last day that preceding the
calendar quarter, accession to the EU has brought changes in the conversion in RON of
amounts expressed in EUR for the calculation excises. Thus, for 2007-2013, excise duties
value in RON collected at public budget was determined on the basis of exchange rate set on
the first working day of October of the previous year published in the Official Journal of the
European Union. In 2014, under the provisionsof the Fiscal Code, for the conversion into
RON of amounts expressed in EUR to calculating excises, it has been taken into account that
the exchange rate published in the Official Journal of the European Union for the first
working day of October 2013, was lower than the exchange rate set on the first working day
of October 2012. In this regard, in 2014 the exchange rate for calculating the excises has been
established under the exchange rate set on the first working day of October 2012, updated
with average annual consumer price index calculated in September 2013, thus, resulting an
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exchange rate o f4.738 RON per 1 Euro (Fiscal Code, 2014). The value of this exchange rate
has been heavily criticized by business and economic analysts, considering unconstitutional,
in breach constitutional principles relating to the fair distribution of the tax burden and the
prevalence of European rules against the national rules (Bodu, S., 2014). In 2015, excise duty
is expressed in RON per unit of measure, but to meet the requirements of the EU on the
minimum level for harmonized excise duties, the exchange rate is the same as in 2014 (Fiscal
Code, 2015).

Fiscal measures taken by Romania in 2014 concerning excise duties have targeted
interdiction for premiums sales and imposition of conditions on sales promotions category,
changing the way of calculating the amount of excise duty in RON based on the exchange
rate, increasing the excise duty level on unleaded petrol, increasing the excise duty level on
gas oil, increasing the excise duty level on kerosene. The fiscal impact of these measures was
4.032 mil. RON, the largest share (46.3%) is owned by increasing the excise duty level on gas
oil (MPF, 2015a).

6. Conclusion

Often in the current language of the tax payer, excise duties are associated of words
luxury (because in the list of excise are included gold/platinum jewelry, natural fur
confections, cars with large cylinder capacity, hunting guns and personal use guns, yachts and
pleasure boats) and vice (due to the practice of excise duty on alcohol, alcoholic beverages
and tobacco products), which is why, the changes in the mode of settlement and collectionare
often neglected and the role of excises in the sustainability of public finances is not fully
understood. Taking into account the impact of excise duties on public financial resources and
their repercussions on the final consumer, being included in the retail price, we consider that
the field of excise duties should be of real interest for both fiscal institutions and the tax
payer.

Based on these considerations, without claiming an exhaustive approach, in this article
we surprised some coordinates of settlement and collection of excise duty in Romania, from
the desire to emphasize that the place and role of indirect taxation in socio-economic life must
be analyzed both in terms of value added tax and excise duties.
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BUSINESS MANAGEMENT — A CIVIL LAWCLASSICAL INSITUTION

Cristinel loan Murzea, Prof., PhD, ”Transilvania” University of Brasov

Abstract: Business management represents that certain illicit fact by which a person called a gerent
who commits, by his own will and without any legal mandate, certain judicial or material acts,
necessary and useful to another person called a gerate.

Known from Roman law as “‘negotium gestio” this institution allows for a judicial relation which had
a winding evolution in Romanian law, both in regard to its background and legal nature, as it was
considered a quasi contract in the opinion of the 1864 lawmaker; as a result of evolution caused by
the doctrine opinion and the solutions provided by legal practice, the new Civil Code defined it as a
“voluntary and unilateral” licit legal act.

Since the antiquity, business management was based on the principles of selflessness, as it was not
supposed to cause inequitable situations between the subjects of law, thus ensuring an optimal
balance between “charity” and “profit” by the use of legal means provided by “negotium gestio”.

Key words: business management, legal fact, legal act, contract, civil obligations

Business management also known as “negotiorum gestio”™' raised quite a few
controversy in specialty doctrine regarding its qualification of quasi contract in the classical
age of Roman law, a solution which was later adopted by the 1864 Civil Code until the new
opinion phrased by the new Civil Code, according to which “managing other people’s
interest” is a legal and voluntary licit fact?.

The institution of business management appeared as a result of the innovative spirit of
the Romanian people who, for reason of practical necessity, attempted to provide a legal
regulation for some actions which required legal effects; they also tried to order the conduct
of the subjects of law.

When Rome becomes an “universal state” spreading across three continents, a certain
increase in commercial relations occurs by creating a new dynamic economy; this new
economy proves to be a challenge for the lawmaker and especially for the praetor, the main
legal actor, who was called upon to correct or modify the rigid regulations of “ius civilae” by
adjusting them to the new practical realities.

It was rightfully shown that every time a person committed a legal act in the interest of
a person, without specific consent from that person, he was actually performing “business
management”, an institution similar, but different from the contract of mandate.

It is a known fact that the relations which governed the Roman patriarchal family,
socio - legal relations from the old ages, were a factor which helped configure law, by
creating new institutions with novelty elements such as selflessness and social solidarity,
specific to ,,antiguum consortium” ® and ,,quiritar property”.

! Cf C. Tomulescu, Romanian private law manual, Invatamantului Publishing House, Bucharest, 1956, p.754

2 Cf. 1. Adam, Civil law, Obligations, Legal fact, C.H. Beck Publishing House, Bucharest 2013, p.13 and following

3 Cf.VI. Hanga, Romanian private law, Didactica si pedagogica Publishing House, Bucharest, 1971, p.128
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The interference of a person without consent from the person on behalf of which he
acted, thus in the lack of any contract of mandate, was regulated by praetor edict, the main
judicial magistrate, called upon to legally valorize new legal institutions which covered the
interests of Roman citizens.

Thus, the occurrence of someone who was preoccupied with another person’s business
without mandate ,, si sine mandato quisque alinies negatiis gerendis se obtulerit” becomes a
quasi contract according to the Roman lawmaker, a legal institution which became identical to
that of contract as a main source of obligations.

This gave rise to a new procedural form by which the praetor interfered by indirectly
mediating in the passing of civil law which will be applied to Roman citizens as the
development of economical life and commercial activity required that a merchant must be a
person with multiple commercial relations in several places considering the rather large area
of these operations; thus it was common knowledge that certain situations might arise, in
which a person’s interest could have been affected by the fact that this person was not present
at that certain place in time where his goods should have been preserved and managed.

Thus, the timely and useful intervention of another person without mandate was
beneficial, by preventing a prejudice or by limiting the effects of a prejudice which has
already occurred.

It was noted that this was not an act of philanthropy, but an equitable act of human
solidarity, caused by real selflessness.

As selflessness is a virtue, it must be legally protected, and the gesture of the gerent is
not a mere benevolent act which can’t be legally protected; thus, a new legal institution arose.

A new postulate was respected; one that defines the essence of Roman law, based on
legal and moral principles, in which both were combined and equity was the supreme value.
Celsus said that ,,ius est ars aequi et bani”.

From the very beginning, we notice that the Romans have regulated the institution of
“negotiorum gestio” from the time of imperial law in the post-classical age, thus considering
the technical meaning of the act of management, namely the temporary management of the
goods of the gerate by the gerent without consent from the former.

Thus, the regulated phrasing is frequently used “a person interferes in the business of
another person without consent from the owner” as a defining element of “negotiorum
gestio”.

Starting from the quadripartite classification of obligations, Romanian doctrine
identifies quasi contract as an act which creates rights and obligations for both the gerent and
the gerate although they had no legal relation or contract concluded between them or any
other element meant to ensure business management with the mandate contract, since there
are “similarities” between the two, as stated in specialty doctrine.

Considering the opinions of Roman law advisers regarding quasi contracts, French
legal literature described this legal institution as the spontaneous act of a person which results
in an advantage for a third party and a demise of the patrimony of the agent, which entitles
him to compensation from the third party.* In this context, compensations can be qualified as
an obligation to reimburse or repair the prejudice in case one of the parties fails to respect its

M. Douchy, La notion de gvasi-contract en driot positif francois, Economica Publishing House, Paris, 1997
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commitment, thus it is known as a “quasi contract” or another type of contract which
fictionally connects the person who is enriched with the person who is impoverished®.

In case of business management, we are discussing a person who, by its own will,
interferes with the patrimonial interests of an absent person, by managing his business without
special mandate and without knowledge of the person whose business is administered much
less without consent to the actions of the gerent®. Thus, it is correctly stated that business
management is not legally compatible’ as a quasi contract as there is no agreement between
the will of the gerent and the will of the gerat.

The concept of equity led to the stating of the principle regarding reimbursement, an
element meant to create a background for quasi contract, a document, which, in the opinion of
the lawmaker of the new Civil Code, is a thing of the past.

Business management allowed for conceptual dispute in regard to the different
orientation of the continental and Anglo-Saxon systems of law, where the classical institution
of “negotiorum gestio” was differently interpreted, as it was based on Germen, French or
Italian systems of law, which sanctioned both the obligations of the gerent and the gerate; the
Anglo-Saxon system of law even regulated that the legal act performed for another person
was a voluntary act with no legal effects, no right to compensation.

However, we must mention that the interference of a person in another person’s
business must be made in good faith; it must not be performed abusively or with the interest
of securing certain patrimonial advantages. Thus, it was stated that “business management
must start from a feeling of affection and friendship, thus making it essentially free”®.

In the Romanian legal system, business management was regulated in articles 987-991
of the 1864 Civil Code and in article 1330-1340 of the new Civil Code.

By embracing a modern vision, the lawmaker of the new Civil Code provides this
institution with an independent qualification, by defining its legal nature and considering it as
a source of civil obligations. The French Civil Code regulates this institution in articles 1372-
1375 by showing that there is business management every time a person performs an act in
the interest of another person without receiving a specific task from that person®.

According to article 1330 first alignment, the new Civil Code mentions the following:
“There is business management when a person, named a gerent, without having a specific
task, voluntarily and usefully administers the business of another person called a gerate, who
doesn’t know the existence of the business management or knows it but is not able to point
out an agent or provide for his business in any other way.”

Starting from this legal provision, we feel that the closest definition in specialty
doctrine is that according to which business management is a legal, licit and voluntary fact, by

% E. Terrier, La fiction au secours de quasi contracts au 1’achevement d’un debut juridique, Droit, Paris, 2004
6. Adam op.cit. p.9

" C.Statescu, C. Barsan, Civil law treaty. The general thory of obligations, The Academy Publishing House, Social Republic
of Romania, Bucharest, p.118

8 D. Alexandresco, A theoretical and practical explanation of Romanain civil law as opposed to ol laws, Volume V, National
Publishing House, lasi 1898, p.312

° A. Benabent, Droit civil, Les obligation, Montchrestein, Paris 2001, p.293
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which a person, called a gerent, performs necessary and useful material acts regarding the
patrimony of another person, called a gerate, without intent or knowledge from the owner,
resulting in the need of the gerate to reimburse the gerent with the expenses caused by his
management?.

The lawmaker of the new Civil Code agrees with the thesis according to which
business management exceeds the institution of quasi contract origin, by considering that it is
a legal, licit, voluntary and unilateral act which generates obligation.

However, it is not any less important that the lawmaker valorized the historical
tradition of this institution, especially in regard to the objective background which generated
the current legal regulation and the idea of selflessness and equity, as the person who
performed certain actions in the interest of another person must be compensated for his
expenses.

Thus, it is appreciated that it is a moral gesture with legal meaning by which an
impoverished person suffers damage in order to prove solidarity, not to get rich by receiving
compensation.

A certain advantage was created for the gerate by the intervention of the gerent, which
was naturally entitled to be compensated for his expenses.

At the beginning, the object of business management was somewhat limited to
preservation and administration acts performed for an absent person; currently, the area of
business management comprises all situations in which a person performs an act in the
interest of another person.

However, these acts must not exceed the domain which defines the preservation or
administration act even if the intervention is achieved by a series of actions which comprise
acts of disposition regarding a certain ,,ut singuli” good, but the entire patrimony of the
gerate; thus, the act will be qualified as an act of administration by considering its purpose.
We can also mention that selling goods which are perishable are also acts of administration
considering their purpose.

Some courts of law provided similar solutions and appreciated that the nature of the
act in regard to the entire patrimony of the gerate and by considering all the facts that enabled
the gerent to perform the business management.

As a rule, the acts of administering another person’s interests can’t exceed lato sensu
the area of preservation of administration acts.

It was correctly shown that, in order to compensate the person who intervenes on
behalf of another person, he will have to act like a real business manager. By this specific
characteristic, business management is different from other licit legal facts. Thus, the
unilateral act of the gerate created that certain legal report based on which new rights and
obligations will arise for both the gerate and the gerent.

As a consequence, the person who interferes in another person’s business in order to
achieve a personal interest does not perform an act specific to business management as
regulated by article 1330 second alignment of the new Civil Code, which mentions: the

01, Adam, Op.cit., p.17

1 Ibidem
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person, who without knowledge, works in the interest of another person, is not held by his
obligations, according to the law of the gerent. He is entitled to compensation according to the
rules of unjustified enrichment.

By analyzing this, we can identify the stability elements which defined the traditional
institution of negotiorum gestio as follows:

- an element of fact, meaning an act of management

- an international element, which can be identified in regard to the gerate and a
negative element resulting in the acknowledging the intervention of the gerent by the gerate®?.

The intervention of the gerent is not limited to legal acts he concludes, but comprises
any material act performed in the interest of the gerate, as long as it is of patrimonial
character.

As for the legal acts, the lawmaker of the new Civil Code states ,,expresis verbis” that
business management must by useful to the gerate, by avoiding damage to the patrimony of
the gerate™®.

By concluding legal acts, the gerent must have capacity to conclude a contract, while
the gerate can lack exercise capacity.

As a consequence, the responsibility of managing another person’s interest can be
engaged only by people with full exercise capacity™*.

The subjective attitude of the parties distinguishes the act of managing another
person’s interest from other legal facts as sources of obligations. The ensemble of material
acts and facts which must be performed with the intent of managing another person’s interest
must be performed without consent and special authorization from the gerate. Also, these acts
must be performed in order to force the gerate to compensate the gerent’s expenses and are
not considered to be a liberty (see article 1330 third alignment).

If the gerate had knowledge about the intervention of the gerent in his business®, thus
reaching an agreement between the will of the gerate and the will of the gerent, we would be
in the presence of a mandate contract.

,Negotiorum gestio” results in obligations for both parties. The obligations of the
gerent are as follows:

e the obligation regulated by articles 987-988 of the 1864 Civil Code and article
1332 of the new Civil Code to continue the business until the gerate will have
the necessary means to manage it

e the obligation to manager the goods of the gerate like a good faith owner (see
article 989 of the 1864 Civil Code and article 1334 of the new Civil Code)

e the obligation to be responsible to the gerate for all performed operations so he
can in concreto appreciate if they are useful. Article 1335 of the new Civil

12 . Tomulescu, Op.cit., p.755
1. Adam, op.cit., p.24
% Ibidem

5 R. Sanilevici, The general theory of obligations, lasi University, 1976, p.214
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Code states: “When the management stops, the gerent must be responsible to
the gerate and return all goods used in managing the business”

e the obligation to return to the gerate all goods acquired while managing the
business (see article 1335 of the new Civil Code)

e the obligation of the gerent is sanctioned by ,actio negotiorum gestorum
directe” provided for dominus rei gestae (the gerate)™®.

In his turn, the gerate will have some obligations in regard to other gerent consisting

of: the obligation to reimburse the gerent for all necessary and useful expenses resulted

from the business management even if the desired result was not achieved, according
to article 1337 alignment 1 of the new Civil Code
e the obligation to reimburse the gerent ,,for the prejudice caused to the gerent
without any of his fault, during business management” (article 1337 alignment
1 of the new Civil Code)
e the obligation of the gerent to perform all necessary and useful acts as
concluded by the gerate (article 1337 second alignment of the new Civil Code)
e the obligation to return to the gerent the value of the unnecessary expenses
provided he proves that those expenses were made strictly to the advantage of
the gerent”” (article 13379 new Civil Code)
« the obligations of the gerate were sanctioned by actio negotiorum contrario*’

From the above stated facts, we can notice the influence of Roman law, exemplified

by
,hegotiorum gestio” over the systems of law from the family of continental law, in regard to
the source of obligation and the institution analyzed in order to identify the legal means
provided to the parties for them to capitalize on their subjective rights resulting from legal
civil law relations.

Nowadays both legal practice and specialty doctrine identified new forms of
manifestation of the institution of business management in the diversified social relations
regulated by civil law, namely article 1330-1340 of the new Civil Code; this entitles us to
state that ,,negotiorum gestio” is a permanent and classical institution of civil law. Randomly,
we provide examples from the activity of an attorney at law whose mission is not limited to
accurately execute an mandate according to the law'® but he can also conclude, by his own
will, certain operations like disloyal facts which will benefit his client based on ,,negotiorum
gestio”.

Thus, in a state of law, these activities prove that business management is significant
to justice as it protects the rights and liberties of the citizens, as the attorney at law is the
adviser of his client sometimes even without his authorization and knowledge.

Similarly, it was shown that the stock broker who performs his activity in a stock
market company and undergoes certain operations for his clients, while they are unaware of

6 p F. Girard, Manuel elementaire de droit romain, Paris, 1929, p.121
7 Ibidem

8 E. poenaru, C. Murzea, Liberal judicial professions, Hamangiu Publishing House, Bucharest 2009, p.109
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these actions, they will be held responsible for their actions. Their obligations results from
business management and not a mandate contract®.

A frequent situation in practice is when a renter, by own will and at his own expense,
repairs a house which belongs to the owner, without the owner’s knowledge.

If the renter’s expenses are necessary and useful, he is entitled to compensation as a
result of business management and not based on the lease contract concluded between the
renter and the owner.

The practical utility of ,,negotiorum gestio” is obvious as it provides a legal tool by
which a person intervenes in the business of another person, without knowledge and mandate
from that person, but providing an advantage which will result in compensation of expenses
based on the licit and voluntary fact of business management.

The importance of business management is all the more obvious as specialty doctrine
correctly claims that the gerent’s intervention can be useful not only to the gerate, but also to
society, if it preserves and protects common goods endangered by the lack of care manifested
by the owner.%.

Business management is one of the licit voluntary legal acts which generate
obligations in favor of another person, without mandate from that person; these rights and
obligations are useful to him and generate the right of the person who intervened to be
compensated.

A classical institution of civil law, known from the classical age of Roman law
,hegotiorum gestio” was provided with a new regulation in article 1330-1340 of the new Civil
Code, a regulation which valorizes both the legal texts or articles 987-991 of the 1864 Civil
Code and the opinions of judicial practice and civil judicial doctrine, thus providing the
subjects of law with new means to capitalize on their subjective civil rights and the correlative
obligations which result from business management.
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NEW APPROACHES ON REGIONAL DEVELOPMENT POLICY IN ROMANIA

Simona Moise, Assoc. Prof., PhD, ”Spiru Haret” University of Bucharest and Mihaela
Sas, PhD, University of Craiova

Abstract: With the preparation and implementation of a regional development policy in Romania and
from shaping the development regions, institutions for managing these policies were created. Their
main role, in addition to the design and implementation of a regional development strategy became
managing EU funds. The European Union attaches great importance to these institutions so.
Representation of regional interests is a fact that is required in terms of territory and population of
Romania. Administrative-territorial reform implies a number of other related conceptual
delimitations, but not both at the administrative and territorial aspects of making powers. One of the
most important is the distinction between the concepts of administrative decentralization and
deconcentration.

Keywords:decentralization, devolution, regionalization, regional development, efficiency,
institutional structure.

1. Introduction

Regional development policy is a set of measures planned and promoted by local and
central public administration authorities, in partnership with various actors (private, public,
volunteers), in order to ensure economic growth and social dynamic and sustainable, through
the effective use of regional and local potential.

Regional development policies is manifested in two ways: the preventive effect, ie by
removing the causes that generated the lack of development or development of regions
difficult, and combative sense, by removing the effects of backwardness of dezvotarii regions.
Regional development policies aim is to reduce disparities and strengthen economic and
social cohesion of European countries. The development of less favored regions resulting in
more rational distribution of industrial, labor and infrastructure. Another consequence of
regional development policy is to boost trade and create new markets for industrial goods and
consumer goods. No less important is the effect they have demogafic regional development
policies, in particular by reducing population migration from these regions to more prosperous
regions.

Making regional policy in Europe was a response to different types of regional issues,
that required direct government intervention. Regional issues in northern industrialized
countries of Western Europe mainly concerned the industrialized areas in decline, facing the
severe difficulties of adapting to structural changes are associated with high levels of long-
term unemployment. For southern European countries and Ireland, regional issues related to
under development: low levels of GDP / capita, competitiveness and low labor productivity,
high unemployment rates, lack of jobs and basic infrastructure, regional development projects

2. Regional development policy in the European Union
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Regional development policy is a key policy of the European Union. This is based on
financial solidarity principle, that provides support states and less developed regions or those
experiencing structural difficulties.

In the European countries there are various models for managing the funds, but tend
Member oldest European tendency is generally decentralized management in order to
"ownership" for the citizen and customer.

Decentralization trend is apparent in "General Regulation 1083/2006 of the European
Commission™*. It defines common principles, rules and standards for the implementation of
the three cohesion instruments: European Regional Development Fund (ERDF), the European
Social Fund (ESF ) and the Cohesion Fund for 2007-2013.

Regulation is based on the principle of shared management between European Union
Member States and regions. This Regulation establishes a renewed programming process,
based on Community Strategic Guidelines for Cohesion and their follow and common
standards for financial management, control and evaluation.

Given the political realities differ from state to state, even within the European Union,
according to legal status can formulate a new typology of regionalization:

1. Administrative Regionalization: involves the delegation of authority by the state
government to subordinate structures or bodies that are locally, whose shares are controlled
by the state, while at the same time, have some legal autonomy; the functions and duties they
hold, they aim to promote economic development and regional mobilization is based on local
and economic organizations (eg, the Luxembourg government has defined four regions that
were not equipped with their own authority because small area of the state).

2. Regionalisation through local: is based on cooperation between local authorities, which
have extensive powers and a wide field of action. This type of administrative regionalization
regionalization differs in that it is carried out in the framework of its powers (examples:
Denmark, Finland, Ireland, Hungary).

3. Regional Decentralization: refers to the formation of a new local authority, the region at a
higher level than the existing territorial collectivities. The region receives specific institutional
expression and form a new category of local authorities which, although having the same
status in law as existing local authorities, are distinguished by a broader constituency and their
skills in economic development. This region is part of the constitutional order of the unitary
state, even if changes territorial organization (eg, example: in France there are 26 regions,
except the external ones, which enjoy unfettered principle of territorial communities).

4. Regionalisation political or regional autonomy(institutional regionalism) is characterized
by assigning legislative power to regional assemblies, which has extensive powers whose
content is defined and guaranteed by the Constitution or by a constitutional text, and to
exercise it is an executive with features regional government; alter the structure of the state
and alter the Constitution; differs from the federal state in that region are not states, and the
composition remains, in principle, the unitary state (examples: Spain, Italy, Belgium).

'Council Regulation ( EC) no. 1083/2006 of 11 July 2006 laying down general provisions on the European Regional
Development Fund , European Social Fund and the Cohesion Fund and repealing Regulation (EC ) no. 1260/1999
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5. Regionalisation by federal authorities: the federal state is not opposed to the nation-state,
in many cases constituting a national integration; federal states are born from a union of
states, that is, in fact, political entities that have a number of regional and ethnic peculiarities
(eg Germany).

It is noted that regionalization implies a top-down approach, meaning that the state can
recognize a regional identity as a homogeneous territory can participate in managing their
own doings through the mechanisms established by the State.

Each state sets its regionalization model based on a specific internal logic, but also
external factors such as: the new requirements of European integration, the need for territorial
development or strengthening of democratic values and the rule of law.

EU regional policy became more focused regional aid and partnership between the
actors involved in regional development has widened.

EU seeks strategic dimension of cohesion policy to be strengthened so that EU
policies can be better integrated in national and / or regional development. For the
implementation of regional policy measures, Member States, local authorities and the
European Commission are working together. National authorities define development
strategies and implement them, and the Commission ensure harmonization of regional
strategies with the overall strategy of the Community, monitors and controls expenditures
made from Community funds.

The region is "more than a simple intermediate between the state and local
authorities”, becoming, along with state and local third point of the triangle that develops in
the European integration process.

3. EU investment policy Home Regional policy is the main investment policy of the EU.

Regional policy is intended for all regions and cities of the European Union,
supporting the creation of jobs, business competitiveness, economic growth, sustainable
development and improved quality of life. In the period 2014-2020, was allocated € 351.8
billion - about a third of the total EU budget - for cohesion policy in order to achieve these
objectives and to meet the diverse needs existing in all EU regions. Regional policy objectives
are achieved through three main funds:

European Regional Development Fund (ERDF), Cohesion Fund (CF) and European
Social Fund (ESF).

They constitute, together with the European Agricultural Fund for Rural Development
(EAFRD) and the European Maritime and Fisheries Fund (EMFF), the European Structural
Funds and Investment (ESI).

The funds allocated to regional and cohesion policy for the period 2014-2020 amounts
to EUR 351.8 billion by.

European Regional Development Fund ERDF aims to strengthen economic and social
cohesion in the European Union by correcting imbalances between its regions. Other
instruments ERDF focuses its investments on several key priority areas. This approach is
known as "thematic concentration":

* Innovation and research;

* Digital Agenda;
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* Support for small and medium enterprises (SMEs);

* low-carbon economy.

ERDF resources allocated to these priorities depend on the category of the region.

* In more developed regions, at least 80% of funds must focus on at least two of these
priorities;

* The transition regions, the concentration is 60% of the funds;

* Focus is 50% in less developed regions.

In addition, some ERDF resources should be channeled to projects specifically related
to a low carbon economy:

* More developed regions: 20%;

* Transition regions: 15%; and

* Less developed regions: 12%.

The European territorial cooperation programs, at least 80% of funds will focus on
four priority areas mentioned above.

ERDF also pays particular attention territorial features. ERDF actions aimed at
reducing the economic, environmental and social conditions in urban areas, with a particular
emphasis on sustainable urban development. At least 5% of ERDF resources reserved for this
sector through "integrated actions™ managed cities.

Naturally disadvantaged areas of geographic (isolated areas, mountainous or sparsely
populated areas) benefit from special treatment. Finally, the outermost areas also benefit,
specific assistance from the ERDF to address potential disadvantages caused by their degree
of isolation?.

Cohesion Fund

Cohesion Fund for Member States whose gross national income (GNI) per capita is
less than 90% of the EU average. It aims to reduce economic and social disparities and
promoting sustainable development.

It is currently subject to the same rules of programming, management and monitoring
as the ERDF and ESF, by Regulation laying down common provisions.

In the period 2007 - 2013, the Cohesion Fund aims Bulgaria, Croatia, Cyprus, Czech
Republic, Estonia, Greece, Hungary, Latvia, Lithuania, Malta, Poland, Portugal, Romania,
Slovakia and Slovenia.

Cohesion Fund provides a total of 63.4 billion for activities in the following
categories:

 Trans-European transport networks, in particular priority projects of European
interest as identified by the EU. Cohesion Fund will support infrastructure projects in the
'Connecting Europe Facility ";

* Environment: In this field, the Cohesion Fund can also support projects related to
energy and transport, as long as they visibly benefit the environment in terms of energy
efficiency, use of renewable energy sources, the development of rail, supporting
intermodality, strengthening public transport, etc.

2 http://ec.europa.eu/regional_policy/ro/funding/cohesion-fund/
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Financial assistance from the Cohesion Fund can be suspended by Council decision
(approved by qualified majority) if a Member State has an excessive government deficit or if
not remedied the problem or has not taken appropriate measures this®.

European Social Fund

Is investing in people, focusing on improving employment opportunities for
employment and education within the European Union. It also aims to improve the situation
of the most vulnerable people who are at risk of poverty.

Other instruments

Is investing in all EU regions. For the period 2014-2020, over 80 billion are allocated
to Member States for investments in human capital. This will be added at least 3.2 billion
euros allocated to the "Jobs for Youth .

For the period 2014-2020, the ESF will focus on four thematic objectives of cohesion
policy:

 promoting employment and supporting labor mobility;

* promoting social inclusion and combating poverty;

« investing in education, skills and lifelong learning; and

« strengthening institutional capacity and efficient public administration.

In addition, 20% of ESF investment activities will aim to improve social inclusion and
combating poverty.

This is known as thematic concentration®.

EU Solidarity Fund: European Union Solidarity Fund (EUSF) is the main instrument
of the EU’s disposal to deal with major natural disasters and show solidarity with European
regions affected by disasters. The Fund was created in response to the devastating floods that
hit Central Europe in the summer of 2002. Since then it has been used for 63 different types of
disasters: floods, forest fires, earthquakes, storms and drought. So far, have been supported 24
different European countries, the total allocation exceeding 3.7 billion euros.

4. Regional Policy and Strategy 2020

Regional policy has a strong impact in many areas. Its investment contributes to the
achievement of the objectives of EU policy and complement other EU policies, such as
education, employment, energy, environment, single market, research and innovation.
Regional policy provides, in particular, the investment necessary to achieve the objectives of
the Europe 2020 strategy for smart, sustainable and inclusive growth in the European Union
by 2020.

The five EU targets for 2020 are:

1. Employment: 75% of people aged between 20 and 64 years to be employed

2. Research and development 3% of EU GDP is invested in R & D

3. Climate change and energy sustainability

* reduction of greenhouse gas emissions by 20% compared to 1990 level

* 20% of energy from renewable sources

3 http://ec.europa.eu/regional_policy/ro/funding/erdf/

* http://ec.europa.eu/regional_policy/ro/funding/social-fund/
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* increasing energy efficiency by 20%

4. Education

* reduce early school leaving rate below 10%

* decrease in the number of people in or at risk of poverty and social exclusion at least
20 million

5. Combating Poverty and Social Exclusion: Decrease people in or at risk of poverty
and social exclusion at least 20 million

Each Member State has adopted national targets in these areas. Regional policy is the
basis of European solidarity

Most of the funds available for cohesion policy are targeted by European countries and
regions that are lagging behind to help them to recover and reducing the economic, social and
territorial still existing in the EU.

Regional policy has mitigated the negative effects of the crisis on highly regions and
cities of Europe. By supporting public investments and flexible implementation of EU
investment, for example by reprogramming funds or by increasing the rate of co-financing in
countries such as Cyprus, Greece, Hungary, Ireland, Portugal and Romania, regional policy
has mitigated the financial crisis that began in 2008. Also, in the context of sustained fiscal
consolidation, EU regional policy became paramount. In the absence of cohesion policy,
much needed public investment in less developed Member States would be decreased by
another 45% during the crisis.

5. Regional development policy in Romania

The regions are the most important territorial allocation criteria Structural Funds, the
European Union's regional policy is the determinant of the emergence and development of
regional statistics statistical areas. In this regard, regional statistics should allow both
measuring regional economic situation and substantiation criteria for EU intervention. A
pressure factor and targeting processes of regionalization is the EU-wide in recent decades,
cohesion policy and regional development. The need to create an institutional framework and
a territorial planning instrument for pre-accession funds are used and structural accession,
Romania led to a form of regionalization, achieved by setting up eight development regions.

If until 1989, Romania was based on an economic development through
industrialization and agricultural cooperatives, after 1989, with the transition from socialism
to capitalism, Romania's regional economy has evolved from a highly centralized power
domination state to an economy based on private property.

Thus, on 15 July 1998, Romania has taken the first steps in terms of legislation
regarding the development and implementation of a regional policy when designing
decentralized regional development law approved in 1998, which defined the content of
regional development, was created legal support for the establishment and development
regions have established national and regional institutional structures for regional
development. Later came the Law no. 315/2004 (which repealed Law 151/1998) - Law on
regional development in Romania. The law establishes objectives, institutional framework,
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specific skills and tools necessary to promote regional development policy®.

6. Conclusions

Cohesion policy is a catalyst for additional funding from public and private funds, as it
requires Member States to co-finance the national budget and also generate confidence among
investors.

After the adoption of partnership agreements, the Commission and national authorities
agree on programs setting out the priorities for each country, region or policy area concerned.

» Structural Funds and the European Investment - programs and budgets

* Programs funded by the European Regional Development Fund and the Cohesion
Fund

* Programs funded by the European Social Fund

* Programs funded by the European Agricultural Fund for Rural Development

* Programs funded by the European Fisheries and Maritime Affairs

Taking into account national contributions and other private investment, the impact of
cohesion policy for 2014-2020 is estimated at about 450 billion euros.

So far, for the 2007-2013 programming period, the main achievements of regional
policy are:

Creating jobs and growth

* Revenue grew in the poorest regions of the EU, GDP per capita recorded here a jump
from 60.5% of the EU average in 2007 to 62.7% in 2010.

e It is estimated that in 2007-2013 were created 769,900 new jobs.
Investing in People

» Each year, approximately 15 million people are involved in thousands of projects
cofinanced by the European Social Fund (ESF) across the EU.

* 2.4 million participants in the ESF to support access to employment and found a job
within 6 months (2007-2010).

Support for businesses

* 225,560 small and medium enterprises (SMEs) received direct support for
investment.

* 101,970 for start-ups were supported.

* 274 000 jobs were created in SMEs.

Strengthening research and innovation

* 72 920 research projects have been supported.

* Broadband Internet access was extended to a further 5 million EU citizens.

* Cooperation: 27 800 cooperation projects supported.

» were created 35,125 jobs lengthy research.

Improving the environment

» Water supply systems were upgraded, benefiting 4.2 million citizens.

* 11 050 projects have improved durability and attractiveness of cities.

®Law no. 151/1998 on regional development in Romania , repealed and replaced by Law no. 315/2004 on regional
development in Romania , with subsequent amendments

119



GIDNI 2 SOCIAL SCIENCES AND MANAGEMENT

Modernization of transport

* 1800 km of roads and 1,355 km road railway contributed to the creation of a trans-
European transport network (TEN-T) effective.

Priorities for 2014-2020

What's new period 2014-2020?

* Greater emphasis on results: clear and measurable targets for a high degree of risk.

« Simplification: the same set of rules for the five funds.

» Conditions: introducing prior channeling funds specific preconditions.

+ Strengthening the urban dimension and combating social exclusion: a minimum
amount of ERDF allocated to integrated projects in the cities and the ESF to support
marginalized communities.

* Connection with economic reform: the Commission may suspend the financing of a
Member State that does not comply with EU economic. What are the priorities?

Cohesion policy has 11 thematic objectives for growth for the period 2014-2020.

* ERDF investment will support all 11 goals, but goals from 1-4 are top priorities for
investment.

* The main priorities of ESF objectives 8-11, although the fund also supports the
objectives 14.

¢ Cohesion Fund supports the objectives 4-7 and 11.

1. Strengthening research, technological development and innovation

2. Improving access to information and communication technologies, and improving
the use and quality

3. Enhancing the competitiveness of SMESs

4. Supporting the transition to a low carbon economy
. Promoting climate change adaptation and risk prevention and management
. Preserving and protecting the environment and promoting resource efficiency
. Promoting sustainable transport and improve network infrastructures
. Promoting sustainability and quality of jobs and supporting labor mobility
. Promoting social inclusion and combating poverty and all forms of discrimination

10. investing in education, training and lifelong learning

11. Improving the efficiency of public administration

So far, the European Commission adopted the Operational Programmes
"Administrative Capacity Development” and "Human Capital” for 2014-2020, developed in
Romania with support from the European Social Fund (ESF).

Administrative capacity building program describes the priorities and objectives of
investments amounting to EUR 658 million (of which 553 million came from the EU budget)
that will cover the remaining gaps in public administration in Romania and will contribute to
a better functioning judiciary by supporting structural reforms. This program seeks to ensure
that public administration and judiciary in Romania to become more efficient, more
transparent and accessible.

About 90 000 employees in public administration and the judiciary will attend training
during the funding period, and about 250 public and judicial institutions will directly benefit

© 00 N O Ol
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from funding under this program, thousands of institutions enjoying the benefits indirect
result of the planned interventions.

The "Human Capital” describes the priorities and objectives of investment of about 5
billion (of which EUR 4.3 billion from the EU budget) to facilitate finding a job by
developing the knowledge and professional skills, contributing to poverty reduction and social
exclusion and supporting the improvement of social services and labor market institutions. It
pays special attention to youth, Roma and rural population®.
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THE FINANCIAL CRISES RECURRENCE AND CONTAGION IN THE CONDITIONS
OF ECONOMIC GLOBALIZATION

Luminita Vochita, Assoc. Prof., PhD and Andra Maria Gaina, Assist. Prof., PhD,
University of Craiova

Abstract: The international economy was in the last decades the scene for many financial crises,
“manias, panics and collapses”, which shook the international capitalism. The existence of such
financial phenomenon raised concerns about the markets rationality and about the way that the
rational investor is attracted in explosions and manias of investments whose consequences can be
panic and financial crises.

The financial crisis is the phenomenon that appears when phenomenon of adverse selection and moral
hazard accumulate, until a level to which the markets don’t direct the available funds to the businesses
that represent the best investment options.

If the economic actors are rational, why is often reached the striking irrationality of financial
markets?

The answer to such a question is nuanced in the sense that on the one hand theories have been
developed that justify the appearance of the financial crises and on the other hand theories that deny
the existence of a real problem concerning the appearance of these.

They went up there that the appearance of the financial crises is due to some exceptional historical
circumstances and not due to the institutional and economic exchanges in the framework of the
capitalism system. Then why the global financial turbulences are so little anticipated?

Keywords: globalization, financial crises, capitalism, recurrence, contagion

I. VULNERABILITATEA FINANCIARA GLOBALA iN CONDITIILE
GLOBALIZARII
1. Globalizarea ca fenomenintegrativ

Globalizarea trebuie evaluata ca fenomen integrativ, deoarece se manifesta in toate
segementele de baza activitatii sociale (economic, politic, militare, legislativ, e:tc).1

Globalizarea nu este un fenomen eminamente economic, desi ea are o asemenea
latura.

Ea poate fi abordata in diferite moduri si la diferite nivele, adica la nivel mondial, la
nivel statal, la nivel de sector economic, social sau cultural, ori la nivel de firma ori alta
entitate?.

Conceptul de globalizare a fost determinat prin urmitoarele elemente de referinta®:
extensiunea activitatilor economice intr-un asemenea mod incat evenimentele, deciziile si

D. Held, A. McGraw, D. Glodblatt, J. Peraton, Transformdri globale. Politicd, economie si culturd, Ed. Polirom, Iasi,
2004, p. 36.

Zc. Munteanu, A.Horobet, Finante transnationale, Ed. All Beck, Bucuresti, 2003, p. 59.

3D. Held, A. McGrew, D. Goldblatt, J. Perraton, op. cit., 2004, p. 40; J.E. Stiglitz, Globalizarea. Sperante i deziluzii, Ed.
Economica, Bucuresti, 2005, p. 37; L. Cernat, R. Vranceanu, Globalizarea §i cresterea economica: experienta tarilor din
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activitatile dintr-o regiune a lumii sd aiba semnificatie pentru indivizi i comunitdti dintr-0
altd zona Indepartatd a lumii; intensitatea legaturilor economice transfrontaliere care nu sunt
ocazionale sau intamplatoare, ci sunt ordonate astfel Incdt sd creeze o crestere a
interconectarii fluxurilor care transced comunitatile constituite ale ordinii globale; rapiditatea
interctiunilor si proceselor globale de raspandire a bunurilor, informatiilor, capitalului pe baza
dezvoltarii sistemelor de transport si comunicatii; impactul produs la nivel global si local de
transcendenta activitatilor economice mentionate.

Caracteristicile care pot fi luate 1n considerare in evaluarea conceptului de
globalizare sunt: globalizarea economica este un proces dinamic, determinat de anumiti
factori; continutul procesului de globalizare economica constd in extinderea si adancire
legaturilor la nivel transfrontalier; globalizarea economica se exprima directii cum sunt:
productia, finantele, comertul, forta de munca; scopul globalizarii economice este cresterea si
dezvoltarea economica; globalizarea are consecinte si efecte diferentiate.

Globalizarea este un proces integrativ, precedat de formele regionale de integrare,
prin care state si natiuni, economii si alte sectoare sociale sunt puse in interdependentd si in
interrelatii, prin intermediul cdrora comunitatea globala utilizeaza resursele, activitatile
economice, finantele, forta de munca, in scopul cresterii si dezvoltarii economice generale si
al beneficiilor generale cat si diferentiate intre diferitele module ale organizarii sociale.

2. Globalizarea financiard- element de impact al crizelor financiare

Piata financiard este mult mai dinamica decét celelalte piete din economia mondiala.
Globalizarea financiara a evoluat mai repede decat celelalte forme de gobalizare, deoarece
progresul tehnologic a fost mai bine asimilat de aceastd piatd, att prin utilizarea
telecomunicatiilor si informaticii, ct si prin inovatiile financiare.

Tranzactiile de pe pietele financiare au fost facilitate la scara globala de inovatiile din
domeniul tehnologic, iar inovatiile financiare (produsele derivate, imprumuturile in devize,
etc.) au fost determinate in realizarea unor formule noi de tranzactionare pe pietele financiare
si au facilitat circulatia fluxurilor de capital.

Pe fondul dezvoltarii pietelor financiare si al dereglementarii si liberalizarii acestora,
s-au produs multe efecte benefice in planul dezvoltarii economice, dar si efecte negative in
procesul de globalizare. Contagiunea si recurenta crizelor financiare reprezintd consecinte ale
modului defectuos al pietelor financiare in contextul economiei globale.

Stabilitatea miscarilor de capital si prevenirea crizelor necesitd un sistem financiar
international stabil. Prin acordul monetar de la Bretton Woods au fost infiintate Fondul
Monetar International si Banca Mondiald, care prin activitatea lor au sprijinit procesul de
globalizare financiara.

IILRECURENTA CRIZELOR FINANCIARE

Europa Centrala §i de Est, in volumul Roménia si Uniunea Europeand, coordonat de D. Didianu si R. Vrinceanu, Ed.
Polirom, Iagi, 2003, p. 276; |. Bari, Globalizare si probleme globale, Ed. Economica, Bucuresti, 2001, p. 18.
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1. Marea Depresiune a anilor 1929-1933 si primele masuri de stabilitate

Marea Depresiune economica din perioada anilor 1929-1933 a afectat activitatea
economicd mondiald. Criza economica respectiva a fost asociatd cu prabusirea bursei de
actiuni din ziua de marti 29 octombrie 1929. Efectele acesteia au fost devastatoare atat asupra
economiilor tarilor dezvoltate cat si asupra economiilor tarilor mai putin dezvoltate.

Criza s-a manifestat in toate domeniile economico-sociale (comert, transporturi,
constructii, venituri ale populatiei, etc) si a pus in stare de alerta si de Ingrijorare si prudenta
pentru viitor statele lumii, determinandu-le sd instituie un control asupra miscarilor de pe
pietele fiannciare internationale.

Prin acordul de la Bretton Woods s-a instaurat o stabilitate si o buna functionare a
sistemului cursurilor de schimb, pand in perioada anilor 1970, cand fluxurile de capital au
inregistrat o crestere ingijordtoare, conturandu-se un sistem financiar cu adevarat global.
Arabia Sauditd si alte tari exportatoare de petrol imbogatite ca urmare a cresterii pretului
petrolului si-au investit excedentul pe piata eurodolarului.

Ca efect al dezvoltarii pietei financiare din perioada anilor 1970- 1980* s-a produs o
dezvoltare a economiei mondiale. Liberalizarea miscarilor de capital si eliminarea controlului
capitalului de catre economiile leader au avut ca rezultat cresterea integrarii pietelor nationale
de capital si crearea unui sistem financiar global, care a devenit un element esential al
economiei globale.

2. Alte crize recurente dupa cel de al Doilea Razboi Mondial

Cu toate acestea, dupa cel de al Doilea Razboi Mondial si pana la criza din Asia de
Est, economia internationald a cunoscut mai multe crize®, cum sunt: a) criza de la sfarsitul
anilor 1970 si inceputul anilor 1980, care s-a produs din cauza datoriilor multora dintre tarile
in curs de dezvoltare; b) criza din anii 1992-1993, care a determinat prabusirea mecanismului
cursurilor de schimb al Uniunii Europene si care a determinat Marea Britanie sa se retraga din
randul tarilor care doreau sa creeze o moneda europeana comuna; c¢) criza din perioada anilor
1994-1995 a peso-ului mexican.

Crizele mai sus mentionate au fost concentrate In anumite regiuni si au fost depasite
relativ usor, fara a ameninta profund economia internationala. Criza financiara din Asia de Est
a afectat insa Intreaga economie globala.

Asupra acesteia sunt facute afirmatii ca ea se datoreaza cel putin partial globalizarii
si transformarii de substanta a sistemului financiar international, adica proportiilor masive ale
miscarilor financiare internationale, precum si a velocitatii acestora peste granitele nationale,
dar si anvergurii lor globale.

3. Care este cauza recurentelor?
Despre recurenta crizelor financiare a fost facutd responsabild, cel putin partial
globalizarea financiard, cu toate ca prin factorii sdi asociati cu disciplind bugetara, institutii de

‘R, Gilpin, Economia mondiala a secolului XXI. Provocarea capitalismului global, Ed. Polirom, Bucuresti, 2004, p. 264.

°R. Gilpin, op.cit, 2004, p. 112.
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calitate, capital uman de inalt nivel si dezvoltarea tehnologicd ea a determinat cresterea
economica’.

,De ce trebuie ca un astfel de proces aparent pozitiv, cum este globalizarea financiara
sd creasca probabilitatea crizelor?”’

Gasirea unui raspuns la aceasta intrebare trebuie cautat in contextul asimilarii efectelor
globalizarii de catre diferitele tipuri de economii dezvoltate sau emergente.

Tarilor cu piete financiare eficiente sunt avantajate de globalizarea financiarda prin
mobilitatea si alocarea eficientd a capitalului cu consecita cresterii ratelor de dezvoltare
potentiald. In ciuda acestui fapt, pietele financiare globale eficiente faciliteaza distorsiunile
financiare cu mare velocitate. Propagarea socurilor se face mai usor si afecteaza si alte tari.

Fluxurile libere de capital si inovatia aduc multe rezultate pozitive, dar genereaza si
probleme care atunci cdnd devin predominante determind si tendinta de recurentd a crizelor
financiare®.

Economiile emergente, cu toate eforturile de a avea reglemetari mai bune si de a-si
perfectiona institutiile nu pot face fatd competitiei de pe piata globald, iar diferenta de
potential fatd de economiile dezvoltate le face mai vulnerabile in prevenirea crizelor.

Nu toate crizele sunt la fel, dar originea acestora poate avea trei surse®: a) o criza de
incredere, care se datoreazd unei mari raspandiri a devalorizarii monetare; b) o crizd a
principiilor de baza, care se datoreaza unei rate de crestere scdzute in economie; ¢) o crizd a
politicii economice, rezultata din deficite bugetare mari.

Noile titluri financiare (titlurile hibride cu venit fix; instrumentele financiare legate de
securizarea imprumuturilor, cartilor de credit, etc), care au aparut pe pietele de capital ca efect
al inovatiei financiare in procesul de globalizare au facut ca entitatile financiare sa aiba o mai
Mmare capacitate de influentare pe piatd si In consecinta sa creasca riscul pozitiilor acestora.

Competitia pe piata de capital a crescut si a generat o adevdratd intrecere intre tari si
piete. Dezvoltarea tehnologica a permis investitorilor sa intre si sd pardseascd repede o piata.
Volatilitatea a crescut si s-au cretinvestitii in stocuri sau in datorii din ce in ce mai mult pe
termen mai scurt®.

Crizele financiare recurente au fost generate de cresterea volatilitatii pietelor
financiare, dar si viteza de reactie a acestora, in conditiile globalizarii. Considerdm ca ar fi o
greseald dacd am aprecia cd recurenta crizelor financiare este rezultatul inevitabil al
globalizarii. Daca nu ar exista expunerea la pietele internationale de capital, crizele finanicare
nu ar aparea si nu s-ar dezvolta in anumite zone sau chiar la nivel global. Geneza crizelor are
ratiuni mai profunde, care depind de interactiunile dintre managementul si politicile financiare
nationale si sistemul financiar international.

®Guillermo De la Dehesa fnvingdtori si invinsi in globalizare, Ed. Historia, Bucuresti, 2007 p. 205; R. Gilpin, op.cit, 2004,
p. 112.

"Guillermo De la Dehesa, op.cit, 2007, p. 205.
81dem, p. 206.

°D. Cohen; R. Portes, Crise de la dette: Prevention et resolution, Conseil D’Analyse Economique, Rapport 43, La
Documentation Francaise, Paris, 2003, p. 11.

VG uillermo De la Dehesa, op.cit, 2007, p. 208; R. Gilpin, op.cit, 2004, p. 112.
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Pentru viitor, consideram ca preocuparile in aceasta materie trebuie concentrate
pentru gasirea unor solutii, prin care miscarile financiare internationale sa fie puse in ordine,
in cadrul unor mecanisme si reglementari adecvate.

I11. Contagiunea crizelor financiare
1. Fenomenul de contagiune

Politicile nationale si sistemul financiar international, prin interactiunea™ dintre ele
determind un continut complex al crizelor financiare. Statele nu sunt protejate in procesul de
globalizare de socurile transmise de pe pietele financiare internationale, chiar daca ele au
performante economice. Cresterea interdependentelor intre economii statelor lumii determina
fenomenul de contagiune.

Teoriile care explica fenomenul de contagiune au la bazd experientele din crizele
bancare'® din cadrul economiilor emergente. Criza dintr-o asemenea bancd avand probleme
de solvabilitate se propaga ca efect al panicii bancare catre alte banci, generand fenomenul de
contagiune.

Se produce o retragere masiva de capital din banca respectiva, care creaza reactii si in
alte banci stabile. Acestea Incearcd sa-si recupereze creditul si imprumuturile si sa-si vanda
activele. Multi debitori nu mai pot sa restituie creditele si se ajunge la un colaps in pretul
activelor. Panica si contagiunea se extind atat in tara unde a apdrut criza, dar si la bancile din
alte state care sunt conectate la piata interbancara.

Retragerea din banci si panica sunt manifestari de irationalitate, care este explicata, fie
prin teoria asimetriei informatiilor (deponentii nu sunt informati in privinta portofoliilor de
credit ale unei anumite banci, iar ei se comporta logic, retragdndu-si economiile la cel mai mic
semn de slabiciune), fie prin teoria retragerilor din banci (cel care solicita primul retragerea
fondurilor este si primul care primeste banii, iar cei care raman pe urma nu isi vor mai primi
banii inapoi, deoarece banca nu va mai putea face fata cererii de lichiditati).

Instabilitaea si panica sunt inevitabile si creaza presiuni permanente asupra sistemului
bancar. 2

2. Exista sau nu fenomenul de contagiune?

Subiectul contagiunii crizelor financiare este incd dezbatut. El este cel care, dupa cum
existd sau nu poate da relevantd continudrii sau sistarii procesului. Cand riscul de contagiune™
este mai mare decat beneficiul globalizarii financiare, nu ar mai fi justificatd continuarea
unui asemenea proces. Pentru a se evita raspandirea contagiunii, trebuie luate masuri pentru a
fi sprijinite tdrile care sunt primele afectate de o crizd financiara. Tratarea economiilor

bolnave ar preveni contaminarea economiilor sanatoase.

1, Bari, op.cit., 2005, p. 298.
2Guillermo De la Dehesa, op.cit, 2007, p. 208.

¥p. Dimond and P. Dybvig, Bank runs, Deposit Insurance and Liquidity, Journal of Political Economy, Vol.91, no. 3, June
1983, p. 401-419.

¥Guillermo De la Dehesa, op.cit, 2007, p. 211.
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O asemenea solutie de prevenire a contagiunii sau reducerea acesteia este o problema
de interes public international, situat mai presus decat simplele interese de salvare a unei
economii lovite de crizd sau a unor investitori care au riscat investind in acele economii si ar
fi astfel prevenit riscul sistemic al contagiunii . Analizele care au fost ficute in materia
prevenirii contagiunii au avansat opinii care fie sustin existenta contagiunii financiare, fie ca
neagd existenta acesteia.

Cei care neaga existenta contagiunii financiare promoveaza idee cd majoritatea
crizelor se dezvoltd pe fondul asa numitului efect demonstrativ'®, potrivit ciruia, ori de céte
ori investitorii si-au retras capitalul dintr-o economie, au avut in vedere conditiile interne ale
tarii respective. Ei1 considera, ca majoritatea crizelor se dezvolta sub o forma de grupari care
nu este o dovada de contagiune, ci este asa numitul ,, efect demonstrativ”. Daca o tard intrd
economic Intr-o crizd, investitorii devin mai prudenti si dacd ei constatd ca problemele
respective sunt asemandtoare cu ale unei economii atinsd de crizd, ei decid sad-si retragad
capitalul, punand in evidenta criza din tara respectiva sau din alta parte.

O asemenea situatie nu poate fi considerata contagiune, deoarece Vvictimele noi care
apar nu sunt niste spectatori ignoranti sau inocenti. Raspéandirea crizei din Thailanda din
1997, in alte economii asiatice (Coreea de Sud, Malaezia, etc) si mai departe in Rusia si
Brazilia a fost considerata un curs natural al lucrurilor, care se dovedeste prin faptul ca atat
Rusia cat si Brazilia si-au devalorizat in final moneda si au adoptat programele de ajustare
propuse de FMI.

Prin teoria efectului demonstrativ se face mai mult o descriere a mecanismului a ceea
ce se produce cand are loc o raspandire a crizei, decat o contagiune, deoarece schimbarea
increderii investitorului este determinatd de o altd perceptie a acestuia bazatd pe informatiile
noi cu privire la lichiditate si la riscul de solvabilitate din alte tari.

O alta categorie de doctrinari promoveaza ideea existentei contagiunii prin insdsi criza
asiaticd. Contagiunea se raspandeste in doua linii'®, Contagiunea se raspandeste intr-o prima
linie de la economiile in criza, cu principii de baza precare catre cele ale caror principii
fundamentale sunt mai sinitoase, dar care sunt vulnerabile la socurile externe. In a doua linie,
contagiunea se extinde la economiile care sunt mult mai sanatoase, dar care sunt afectate de
deteriorarea generald a unui grup tot mai mare de tari.

Contagiunea crizei asiatice'’ a avut ca sursd legiturile financiare mai mult sau mai
putin directe intre economiile emergente din aceasta regiune.

Fluxurile de capital erau canalizate prin fonduri de investitii pentru pietele din zona si
puneau la un loc toate tarile din zona. Cand au aparut vesti proaste despre Thailanda, banii au
iesit urgent din aceste ,,fonduri de investitii pentru piete emergente”, adica din toate tarile
aflate in regiune.

“M.D Bordo, A.P Murshid, Are Financial Crises Becoming Increasingly More Contagious? What Is the Historical
Evidence on Contagion?, Working Paper, 7900, p. 44-45.

¥Guillermo De la Dehesa, op.cit, 2007, p. 213; A. Tornell, Common Fundamentals in the Tequila and Asian Crises,
Working Paper, 7139, Mai 1999, p. 25-26.

Yp. Krugman, op.cit., 2009, p.108.
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Pe langa aceasta legaturd mecanicd o altd sursd de contagiune a constat in modul 1n
care economiile asiatice erau asociate in mintea investitorilor. Ei erau animati de miracolul
asiatic si au facut plasamente de capital In zond, iar atunci cand au constatat ca lucrurile nu
stau chiar asa, increderea lor a fost zguduita. Increderea investitorilor asupra pietei dintr-0
tard a fost pierduta si a creat in mintea acestora, 1in virtutea asocierilor care le faceau cu
privire la economiile asiatice, ideea ca dificultdtile uneia dintre economiile asiatice este un
semn prost pentru toate celelalte.

Existd contagiune, dar exista si multe semne de intrebare’®. De ce contagiunea pare si
afecteze doar cele mai promitdtoare economii emergente? De ce contagiunea tinde sa aiba loc
intr-o masura mai mare in tarile care la presiunea OECD si FMI si-au deschis economiile spre
comertul international si si-au liberalizat tranzactiile lor de capital decat in alte economii cu
principii mai proaste, care isi protejeaza economiile lor cu tarife si controale de capital?

Gasirea unui raspuns asupra cauzelor contagiunii ar facilita identificarea unor mijloace
prin care sd se atenueze impactul crizelor financiare.

Contagiunea este fenomenul prin care transmiterea socurilor economice sau financiare
pozitive sau negative se transmit intre natiuni, iar globalizarea este cea care a agravat acest
fenomen®.
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TECNICAS PARA INVERTIR Y TIPOS DE OPERACIONES BURSATILES

Adrian Simon, Assoc. Prof., PhD, ”Petru Maior” University of Tirgu Mures

Abstract: La bolsa es el mercado financiero por excelencia. A pesar de que para muchos inversores
invertir en bolsa es sinonimo de participar en el milagro de los panes y los peces, la bolsa, como
instrumento de ahorro, es sumamente eficaz.

La bolsa conecta el ahorro con la inversion productiva y realiza un trasvase de fondos entre los
ahorradores que invierten en acciones y los inversores reales; es decir, las empresas que acuden a la
bolsa para financiarse.

Permite el acceso de pequerios ahorradores al capital de las grandes empresas y garantiza la facil
conversion de estos valores en dinero mediante la negociacion diaria de los titulos.

A la hora de planificar una inversion bursatil se plantean dos interrogantes de cuya correcta
resolucion depende, en gran medida, el éxito de la operacion. Es decir, es hablada de: qué comprar ?
en qué momento?

Qué comprar?

Hemos de elegir uno o varios sectores en los que diversificar nuestra inversion vy,
dentro de éstos, seleccionar aquellas sociedades que presenten una buena situacion financiera
y capacidad para seguir generando beneficios.

Se trata de hacer una evaluacion de la calidad del valor, y una estimacion de
beneficios futuros.

El Analisis Fundamental permite, a través de una serie de ratios, determinar lo que
vale realmente una empresa y evaluar el riesgo que se asume al invertir en ella.

Con un buen analisis de la empresa evitaremos situar nuestro dinero en sociedades con
alto riesgo financiero.

En qué momento?

El precio de las acciones se establece en funcién de la oferta y demanda de titulos.
Los mecanismos mentales que dan lugar a que compradores o vendedores presionen al alza o
a la baja sobre los precios, no siempre responden a razones objetivas o de valoracion de la
empresa.

Con frecuencia, los inversores se dejan arrastrar por sentimientos optimistas o
pesimistas, y llevan los precios mdas alla de donde logicamente deberian ir. Este hecho, da
lugar a que se acepte que “hoy”, una accion vale lo que el mercado esta dispuesto a pagar por
ella. Mafana, es posible que lo que hoy se compra con alegria a cien lei, de miedo comprarlo
a 50 lei.

Hay un segundo aspecto que es necesario tener muy presente:

La bolsa, salvo en los casos de noticias inesperadas, muestra siempre un efecto de
anticipacion. El ciclo bursatil va por delante del econdomico, y ocurre que, cuando los datos de
la economia son extraordinarios, la bolsa pone fin a su fase alcista y comienza a retroceder.
De hecho, se dice que el boom econémico sienta muy mal a la bolsa.
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Por el contrario, cuando pensamos que se estd en el peor de los mundos posibles, con
una recesion en pleno auge, y los resultados econdmicos de las empresas son impresentables,
entonces, la bolsa inicia su andadura al alza.

La explicacion de uno y otro fendémeno se justifica porque en bolsa cotizan las
expectativas. Cuando se sospecha que se ha visto lo peor de una fase depresiva, a la economia
no le queda mas que un camino: mejorar, y el dinero comienza a acudir al mercado al calor de
los bajos precios al que cotizan las acciones.

En el boom ocurre lo contrario; los precios de las acciones han ido, generalmente,
mas alld de donde debian y el mantenimiento del ritmo de subida se hace insostenible.

El método de analisis que identifica el inicio de una subida bursatil o su final, se le
conoce como Analisis Técnico.

Ventajas e inconvenientes de uno y otro método

Antes de enumerar las bondades y defectos de ambos procedimientos de analisis es
necesario aceptar que no existe método, formula, o herramientas que permitan acertar siempre
en nuestras inversiones. Y si la respuesta adecuada a las dos preguntas: qué comprar y
cuando? es importante, no lo menos un tercer factor: la suerte.

1. El Analisis Fundamental

(En lo sucesivo A.F.) es un método de valoracion de empresas. Busca, a partir de
los datos del balance, determinar el valor de las acciones.

El analista se enfrenta a un problema: los balances con relativa frecuencia, estan
maquillados o utilizan artificios contables que dificultan enormemente llegar a una
conclusion, fuera de toda duda, sobre la bondad de los resultados e incluso sobre la salud
financiera de la empresa.

Si con los datos disponibles, el analista observa que el mercado paga por las acciones
menos de lo que calcula que valen, dird que ,,estan infravaloradas” y recomendara su compra.
Ahora, solo tiene que esperar a que suban cuando el mercado las valore adecuadamente.

El problema con el que puede encontrarse reside en que, mientras espera, muchos de
los pardmetros en los que se apoyo para determinar el valor de la accion, y la capacidad de la
empresa para generar beneficios futuros, han podido variar. Y si hoy tuviese que volver a
valorar la empresa, los resultados serian muy distintos y no recomendaria comprar, pero el
valor ya esta en cartera. La casuistica puede ser de lo mas variado: fracasos in extremis de
pactos, fusiones o proyectos que se daban y por hechos, problemas politicos o econdmicos de
sus principales clientes, caida en los precios de las materias primas y que la sociedad se
encuentre con unos stocks comprados a precios mas altos que sus competidores, etc.

Al margen de todos los peros que se le quieran poner, el A.F. tiene un valor
incuestionable: permite separar el trigo de la paja; las buenas empresas de las que estan en
serias dificultades econdmicas, al borde de la suspension de pagos o de la quiebra.

Como método de seleccion de empresas en las que invertir es insustituible.

2. El Analisis Técnico
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(En lo sucesivo A.T.) es un método para determinar las tendencias del mercado.
Prescinde del valor intrinseco de la accidon y, en consecuencia, le tiene sin cuidado la calidad
de la empresa. Lo que hace, es analizar como se comporta la accidon en el mercado
apoyandose, exclusivamente, en la evolucion de la curva de precios, provocada por el
comportamiento de la oferta y de la demanda, y en las variaciones de los volimenes de
acciones que cambian de manos.

Con frecuencia oiremos hablar de este método: analisis charlista, analisis grafico y
analisis técnico. Las dos primeras denominaciones estan definiendo el mismo concepto: (chart
= grafico). El andlisis grafico se apoya sélo en el precio el volumen.

El andlisis técnico parte del analisis grafico, pero introduce una serie de herramientas
auxiliares que, apoyandose en métodos matematicos, intenta generar sefiales de compra o
venta que se anticipen a las que pueden deducirse de un mero analisis grafico.

Puesto que todos los analistas graficos emplean constantemente herramientas técnicas,
hablaremos, en lo sucesivo, de” andlisis técnico” para referirnos, de forma genérica, a este
método.

El A.T. tiene en su contra dos inconvenientes, a cual de ellos mas grave. El primero,
ya lo hemos apuntado: que prescinde del concepto valor de la accion” y, por tanto, no
distingue entre empresas saneadas o al borde de la quiebra:; el segundo, consiste en un
método que se presta con facilidad a interpretaciones subjetivas. El sentimiento alcista o
bajista del analista puede ser trasladarlo a la interpretacion del grafico y terminar viendo lo
que se quiere ver.

Con ambas premisas en la mano habria que rechazar de plano al A.T. y quedarnos s6lo
con el fundamental. Pero este método no responde a las preguntas que nos hemos planteado al
principio y nos seguiria faltando el — cuando comprar?

La experiencia me ha demostrado que ambos métodos de andlisis son
complementarios; se necesitan mutuamente, y, es una temeridad intentar moverse por los
mercados prescindiendo de uno de ellos.

Los principales tipos de operaciones bursatiles son: al contado, a plazo, dobles, opciones y
futuros.

1. Operaciones al contado

Es la forma mas usual de operar en bolsa. En las operaciones al contado, la liquidacion
se hace el mismo dia o pocos dias después, segun el tipo de titulo que se ha contratado. Por
tanto, en las operaciones al contado, la entrega de los titulos por parte del vendedor y el pago
de los mismos por parte del comprador, se hace inmediatamente después de la contratacion.

A pesar de que, en teoria, tras la contratacion el vendedor ha de entregar los titulos al
comprador, en la practica, los titulos suelen estar inmovilizados para evitar el trasiego que
provocan los grandes volimenes negociados. En las bolsas se utiliza el llamado, sistema de
liquidacion de operaciones en bolsa y de deposito de valores mobiliarios”, que se basa en la
fungibilidad de los titulos valores, es decir, la posibilidad de sustitucion entre todos los titulos
de una misma clase y especie. Con ello se simplifica la tramitacion de las transacciones
bursatiles.
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La operatividad del sistema consiste en la anotacién en cuentas de las entidades de
deposito adscritas a la liquidacion de las operaciones efectuadas, con abono de las compras y
cargo de las ventas, para cada clase de titulos admitidos al sistema. Las ventajas del sistema
son:

- simplificacion del proceso de liquidacion, al no tenerse que registrar repetidamente
las numeraciones de los titulos;

- menor manipulacion de titulos, al quedar sustituida la entrega por la anotacion en
cuenta y una compensacion periddica de saldos entre entidades depositarias;

- reduccién de costes de emision y conservacion, al poderse sustituir los titulos
unitarios por laminas de multiples titulos e incluso llegar a la desmaterializacion de los
titulos sustituyendo el control mediante documentos fisicos por el control informatico.

2. Operaciones a plazo

Estas operaciones se producen cuando se contratan titulos que no se liquidan al
contado, sino a un plazo convenido. Basicamente, existen dos tipos de operaciones a plazo:
las que siguen el sistema latino o francés y las que se basan en el sistema margin
norteamericano. Los dos sistemas son muy diferentes. El sistema francés consiste en
operaciones a plazo en las que los contratantes pueden diferir el cumplimiento de sus
obligaciones. Todas las operaciones efectuadas durante un periodo de tiempo se liquidan un
dia determinado, normalmente a fin de mes. En cambio, el sistema norteamericano consiste en
operaciones al contado en las que los agentes prestan dinero al comprador o titulos al
vendedor, de forma que el vendedor siempre recibe el importe de la venta y el comprador los
titulos inmediatamente después de la contratacion. Estas formas de operar no estan admitidas
en todos los paises, ya que conllevan un riesgo y en el pasado se han producido experiencias
negativas.

3. Operaciones de dobles

Las operaciones de dobles, también denominadas “repos”, son realizadas sobre todo
por los inversores que intentan llevar una gestion Optima de la tesoreria al invertir recursos
sobrantes durante plazos relativamente cortos de tiempo.

Visto desde la perspectiva del comprador, en una operaciéon de dobles, éste se
compromete a revender a la misma persona los mismos titulos a un plazo determinado y a un
precio prefijado.

Las operaciones de dobles se pueden hacer con finalidades muy diversas, entre las que
destacan las siguientes:

- al propietario de unos titulos, no interesado en desprenderse de ellos, pero, que
tenga una necesidad temporal de fondos, le puede convenir vender los titulos
con el compromiso de recomprarlos a un plazo y precio convenidos de
antemano. En este caso, la operacion de dobles permite obtener un préstamo a
cambio de los titulos;

- aun inversor que tenga un excedente de tesoreria durante un plazo muy corto
de tiempo, incluso inferior a la semana, le puede interesar rentabilizarlo
comprando titulos, con el compromiso de que se los recompren en el plazo y
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precio que se acuerde. De esta forma, se rentabilizan las puntas de tesoreria con
un riesgo minimo;

- para disponer de votos en una junta de accionistas. En este caso, si al
comprador le interesa disponer de mas votos ante una proxima junta de
accionistas, pero no quiere conservar las acciones posteriormente, puede
efectuar una operacion de compra al contado y venta a plazo.

Asi, la operacion de dobles consiste, de hecho, en un préstamo de titulos.

Un tipo de operacion distinta es el arbitraje, que consiste en comprar valores en un
determinado mercado y simultancamente venderlos en otro mercado, con el fin de
beneficiarse de la diferencia de precios existentes en un determinado momento entre los dos
mercados. Los arbitrajitos son las personas que se dedican profesionalmente a los arbitrajes.

4. Opciones

Un contrato de opcion es un acuerdo entre dos partes por el que una de ellas tiene el
derecho a comprar o vender un activo subyacente (financiero o no financiero) a cambio de
una prima. La otra parte esta obligada, a cambio de la percepcion de la prima, a vender o
comprar, en caso de que el comprador de la opcion se lo pida. Cuando la opcion da derecho a
comprar se la denomina opciéon de compra. La opcidon de venta es la que da derecho a vender.

Por tanto, el comprador de la opcidn tiene el derecho, y no la obligacién, de comprar
(opcion de compra o call) o vender (opcion de venta o put) el activo subyacente, a un precio
fijado previamente (precio de ejercicio).

La opcion consiste en la aceptacion por parte del comprador o del vendedor, de una
diferencia en contra suya en el precio, denominada prima o premium, a cambio de tener el
derecho de poder exigir a la contrapartida la liquidacion de los titulos, contratados a un precio
conocido (precio de ejercicio). Con la opcion, el inversor puede reducir el riesgo de pérdida
de una operacion, a cambio de reducir también sus expectativas de beneficios.

Las opciones pueden hacerse sobre diversos tipos de activos, entre los que destacan las
acciones, mercancias, divisas, indices bursatiles, bonos, obligaciones o tipos de interés del
mercado interbancario.

En Chicago, donde existe una bolsa especializada en opciones financieras que es la
mas importante del mundo, este tipo de operaciones se hace desde 1973. Otros mercados
importantes de opciones son los de Filadelfia, Amsterdam y Londres.

Las opciones se dividen, segun el plazo en que pueden ejercitarse, en opciones a la
europea y opciones a la americana. Las opciones a la europea s6lo pueden ejercitarse en la
fecha de vencimiento del contrato de opcién. En cambio, la opcidon a la americana puede
ejercitarse en cualguier momento antes de su vencimiento.

4.1 Opcion de compra

La opcion de compra, también denominada opcion call, da derecho al comprador a
adquirir un titulo durante un periodo de tiempo a un precio prefijado. Si transcurrido el
periodo convenido no se efectia la compra, se pierde la opcion. En la opcion de compra, el
emisor de dicha opcidon se compromete a entregar los valores, si se lo solicita el comprador.
Cuando el precio de mercado es superior al precio de ejercicio, el optante a comprar puede
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realizar algiin beneficio. Contrariamente, si el precio es superior al de mercado, la opcion
carece de valor para el comprador.

Las dos estrategias basicas en las opciones de compra son:

a) comprar una opcion de compra (long call); da derecho a comprar, a cambio de
la prima que se paga. El comprador ejercitara la opcion cuando el precio de
ejercicio sea menor que el precio de mercado del activo subyacente. En este
caso, el beneficio serd igual a la diferencia entre el precio de mercado del
activo, menos el precio de ejercicio y menos la prima pagada.

En caso de que el precio de mercado sea menor que el precio de ejercicio, el
comprador de la opcidn no ejercitara la opcion de compra, ya que le sale mas a cuenta
adquirir el activo en el mercado.

b) vender una opcion de compra (short call); a cambio de la percepcion de la
prima obliga a vender, si lo solicita el comprador de la opcion.

c)

4.2 Opcién de venta

En cambio, la opcion de venta u opcion put da derecho a vender a un precio
determinado durante un periodo de tiempo. El emisor de la opcion de venta estd obligado a
comprar los valores, en caso de que se lo solicite el vendedor. La opcidon puede dar beneficios
al vendedor, en caso de que el precio de ejercicio supere al mercado.

Las dos estrategias basicas en las opciones son:

a) comprar una opcion de venta (long put); da derecho a vender, a cambio de la
prima que se paga. El comprador ejercitara la opcion cuando el precio de
ejercicio sea mayor que el precio mercado del activo subyacente. En este caso,
el beneficio sera igual a la diferencia entre el precio de ejercicio del activo,
menos el precio de mercado y menos la prima pagada.

En caso de que el precio de mercado sea mayor que el precio de ejercicio, el
comprador de la opcion no ejercitara la opcion de venta, ya que le sale mas a cuenta
vender el activo en el mercado.

b) vender una opcion de venta (short put); a cambio de la percepcion de la prima
hay obligacion de comprar, si lo solicita el comprador de la opcion.

Tanto en las opciones de compra como en las opciones de venta, cuando el precio de
ejercicio coincide con el precio de mercado del activo subyacente, se dice que la opcion se
encuentra at the money. En estos casos, el comprador de la opcién no estara interesado en
ejercitarla.

Lo mismo ocurrira cuando la opcion se encuentra out of the money. En las opciones de
compra, esta situacion se produce cuando el precio de mercado del activo es menor que el
precio de ejercicio. En las opciones de venta, la situacién out of themoney se produce cuando
el precio de ejercicio es menor que el precio de mercado del activo.

En cambio, se dice que una opcion esta in the money cuando se da alguno de los dos
casos siguientes:

- en las opciones de compra, el precio de ejercicio es menor que el precio de mercado
del activo subyacente;
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- en las opciones de venta, el precio de ejercicio es mayor que precio de mercado del
activo subyacente.
En ambos casos, el comprador de la opcion estard interesado en ejercerla.

5. Operaciones de futuros

Las operaciones de futuros consisten en el compromiso de comprar o vender en una
fecha futura, a un precio determinado al firmarse el acuerdo. Asi, el operador puede reducir el
riesgo de fluctuacion, ya que conoce el precio del activo en el futuro.

Las operaciones de futuros no solo pueden realizarse con activos financieros, sino que
también son posibles con materias primas o con divisas, por ejemplo. Seguidamente, se
explica el contenido y funcionamiento de las operaciones de futuros con titulos-valores.

Los mercados de futuros financieros existen desde la década de los setenta en las
principales bolsas del mundo, como Nueva York, Chicago, Londres, Paris, Singapur y Hong
Kong, entre otras. Este nuevo instrumento financiero proviene de los mercados de futuros de
materias primas.

La diferencia mas importante entre un contrato de opcion y un contrato de futuros es que
el primero es un derecho a comprar o vender algo durante un periodo de tiempo. En cambio,
un contrato de futuros es un contrato de compra-venta y, por tanto, es de obligado
cumplimiento para las dos partes contratantes.

Los contratos de futuros estan estandarizados en todos sus términos (plazos, activos y
margen de garantia) y garantizados por el mercado en el que se negocian. Precisamente estas
son las diferencias con los denominados contratos a plazo o forward, en los que existe libertad
de negociacion entre las partes y la garantia la dan los propios contratantes.

Cuando los futuros o las opciones se negocian libremente entre dos partes, sin estar
sujetos a reglas especificas de negociacion se denominan OTC, siglas de la expresion inglesa
over the counter.

Los contratos de futuro se utilizan para cubrir riesgos de cotizacion y, también, para
especular. Las dos estrategias basicas en un contrato de futuros son las siguientes:

a) comprar (posicion larga o long); el comprador piensa que el precio del activo
subira mas adelante y por esto esta interesado en fijar el precio hoy. En caso de
que el precio del activo suba, el comprador registrard un beneficio. En caso
contrario, tendra una pérdida;

b) vender (posicion corta o short); el vendedor piensa que el precio del activo
bajard mas adelante y por esto esté interesado en fijar el precio hoy. En caso de
que el precio del activo baje, el vendedor registrard un beneficio. En caso
contrario, tendrd una pérdida.

Conclusiones
En bolsa se puede operar de diversas formas, entre las que destacan las siguientes:

1. al contado: comprador y vendedor entregan el dinero y los valores de
forma inmediata.
2. a plazo: el comprador o el vendedor entregan el dinero al cabo de un

plazo de tiempo convenido.

136



GIDNI 2 SOCIAL SCIENCES AND MANAGEMENT

3. al contado con crédito: el comprador y el vendedor entregan el dinero
y los valores de forma inmediata, pero a uno de ellos le han prestado el dinero o los titulos.
4. operaciones de dobles: se da cuando coinciden simultdneamente una

operacion al contado (compra de titulos, por ejemplo) y una operacion a plazo de signo
contrario (venta de titulos, si en la otra operacion se han adquirido).

5. opcion: da derecho a comprar o vender un determinado activo a cambio
de una prima, en un plazo o fecha determinada. Se utiliza tanto para cubrir riesgos como
para especular.

6. futuro: es un compromiso a comprar o vender en el futuro un
determinado activo a un precio fijado. Al igual que la opcion se utiliza tanto para cubrir
riesgos como para especular.

Las operaciones mas arriesgadas son las que permiten obtener el maximo
apalancamiento bursatil, ya que con la minima inversidon se puede generar una gran
rentabilidad, aunque también pueden producir importantes pérdidas si los mercados
evolucionan de forma distinta a la prevista por el inversor.
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INFO-GLOBALIZATION AND OPENINNOVATION MANAGEMENT

George Niculescu, Prof., PhD, ”Constantin Brancusi”University of Targu-Jiu

Abstract:In this article is described info-globalization versus open innovation. Info-globalization
subsumes different internationalization aspects; the international exploitation of domestically
generated new info-knowledge on foreign markets, either embedded in innovative products or process
technologies. Open innovation is a methodology with the global valences. The article is one of the few
attempts to take a broader perspective on open innovation by focusing on how these practices are
organized and managed in SMEs. Why should we interest about open innovation in SMEs ? These
SMEs create the majority of the jobs in all world. Moreover, globalization and commoditization
threaten many jobs if companies do not change strategies over time. The small companies can sidestep
the commoditization pressure and price competition successfully by using open innovation to develop
new and more profitable businesses. An urgent need exists to study how open innovation is managed
and organized in small firms. Managing and organizing open innovation in SMEs is quite specific.
This renders the need for a specific approach on open innovation in SMEs even more urgent. Open
innovation creates new business opportunities for SMEs because they can develop business model
innovations without having the required technologies in-house. SMEs can leverage external
technologies by setting up a network with partners who have the required competencies or own assets
to develop and commercialize a new offering. Managing open innovation is challenging. Open
innovation is a relatively young economic phenomenon, and case-based research is an appropriate
research method to analyze the explorative research. The benefits of open innovation are specific to
the strategic position and situation of each firm. These open innovation aspects with global character
will be described in detail in this article.

Key-words: info-globalization, open innovation, innovation, management, research.

Introduction

Many small companies today are confronted with harsh market conditions. The
current economic crisis has weakened their financial health, especially in industries that are
globalizing rapidly. These changing market conditions force them to look for new ways to
differentiate their products and services or create new businesses. The firms that know how
to manage a network of innovation partners can seize new business opportunities become key
players in growth industries and turn themselves into highly profitable companies. Open
Innovation is a logical step for many SMEs. Open Innovation is an important factor of
globalization, which by its nature participate in strengthening the info-globalization
phenomenon. Open Innovation may be defined as “...the use of purposive inflows and
outflows of knowledge to accelerate internal innovation, and expand the markets for external
use of innovation, respectively.” (Chesbrough, H.W., Vanhaverbeke, W., 2006 ).

The role of open innovation can only be understood within in broad strategic setting:
entreprises engage in open innovation to create value for customers in new ways and to create
a more profitable business. Open innovation has been studied mainly in large, multinational
enterprises, of which most have large internal R&D departments or operate in technology
intensive industries. Large companies may detect new business opportunities by carefully
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analysing market trends, spotting new technologies with promising applications, and so on.
Small companies do not have the required resources in-house to analyse new growth
opportunities systematically. Open innovation in small and medium-sized companies (SMESs)
has received much less attention. Current research on open innovation in SMEs is still very
limited and is not yet revealing the creative use of open innovation that many innovating
SMEs around the globe are implementing (Van de Vrande, V., De Jong J.P.J., Vanhaverbeke,
W. and De Rochemont, M. 2009, pp. 296-297)

Large companies deliberately introduce open innovation practices and are
consequently looking for benefits by switching from closed to open innovation. The benefits
of strategic change based on open innovation in small firms differ and are more interesting
than the classic benefits of open innovation identified for large firms. Open innovation creates
new business opportunities for SMEs because they can develop business model innovations
without having the required technologies in-house. Also, SMEs can leverage external
technologies by setting up a network with partners who have the required competencies or
own assets to develop and commercialize a new offering. Open innovation networks enable a
company to deliver value in a completely new ways to its customers and they also keep the
company tied to the existing innovation partners and customers. Open innovation also means
openness in communication and in reporting among the innovation partners. Partners have to
trust each other to charge a reasonable price for the products or services they offer to
innovation partners in the network.

Business model innovations based on an open innovation

A business model defines the way companies deliver value to a set of customers at a
profit. New strategic objectives of a company should be analyzed via a business model
innovation framework. Business model innovation starts with discovering or recognizing new
forms of value creation for a particular customer group. Companies create different “value
drivers”; that is, sources to create value and referring to any factor that enhances the total
value created by a change in the business model. So are reducing costs for customers,
increasing time efficiency, solving problems, increasing the attractiveness of the customers’
products or services and providing new functionalities and increasing emotional value. It is
needed strong partnerships with other organizations to develop the new product or service.
Limited by financial constraints or lack of technical competencies, the companies have to
team up with partners with complementary skills. The value of open innovation activities in
SMEs can only be estimated correctly within the context of their broader strategic objectives.
New strategic objectives of a company should be analyzed via a business model innovation
framework. All firms have in common that their efforts are focused on creating value for a
particular target customer. They start with an explicit or intuitive idea of what customers
might value. Business model innovations start with articulating a customer value proposition.
Creating customer value through game-changing and highly profitable business models will
usually not be developed by questioning existing customers. (Vanhaverbeke W. (coord.),
Research Report. 2012, p 34). It consists of tightly interlocking elements: companies create a
customer value proposition, identify key resources and processes needed to deliver that value,

139



GIDNI 2 SOCIAL SCIENCES AND MANAGEMENT

and design a profit formula (Christensen, C.M. and Kagermann, H. 2008, pp 51-
59)

Reinventing the existing strategy of an SME or developing a start-up’s business model
starts with developing basic insight into how a company can deliver value for a specific target
customer. Specifying the customer value proposition can be fairly simple, but can also be a
tough process that takes months and sometimes years to get right. Business model innovation
should be analyzed cross-sectionally and also dynamically because they develop and change
over time. The first open innovation initiative presents new strategic options for SMEs: they
build new skills and competencies over the years and they become financially stronger. Some
SMEs unfold their business model innovation in several consecutive steps, building new
competencies and a stronger financial position at the same time. Business models have a
central place in analyzing open innovation in small firms. Business model innovations based
on an open innovation imply that there are cost-increasing effects of technology sourcing and
technology co-development. The new revenue streams resulting from business model
innovation must be balanced against the costs of setting up and managing the external
network of partners. SMEs have limited financial means to seize new business opportunities.
Small companies may offer completely new experiences for customers. These radically new
ways of offering value for customers takes time to develop and there are too many unknowns
at the outset to guarantee a market big enough to attract big companies.

Successful SMEs do not remain with one business model forever. They search
continuously new business models. Each new business model builds on the strength of the
previous business model and improves its value proposition and profitability. This constitutes
a complex process because new opportunities to transform the business model into being
more profitable can only be detected after the previous business model has exhausted. In
business model innovation, too much uncertainty exists to plan analytically a way to move
forward. SMEs change their business model in a stepwise way.

Business model innovations are designed to create more value and generate more
profits, and increasing profitability can be the result of several changes. Innovating SMEs can
increase profitability by increasing the number of control points and creating a unique
offering. (Vanhaverbeke W. (coord.), Research Report. 2012, p. 53).

If a company faces serious problems in its existing markets, it will look for a
(technological) solution to solve the problems. The new technology offers several other
technical advantages that were slowly translated into new business opportunities.

The open innovation model (Chesbrough 2003, 2011, pp. 35-42.) incites firms to open
up their innovation process, giving up the model of the internal process.

In the internal process of innovation, firms lean upon their own R&D laboratory and
develop the entire projects alone, from initial research to industrialization, because firms used
to consider R&D as a strategic asset and thought innovation requires control so they generated
the new idea, industrialize, and commercialize by themselves. Knowledge became an
essential asset in the innovation process.

Open innovation process help firms to scan the environment and to detect potential
innovation. Open innovation is superior because it let the possibility to detect what
Chesbrough qualifies as “false negative.” Firms that have noticed the loss of efficiency of
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their process of development of innovation tend to open it by specializing in one part of the
process and then using external partners to develop the innovation or acquiring license for the
use of the technology. The end of the internal process gave birth to four kinds of firms
specialized in the innovation process: innovation explorers, innovation merchants, innovation
architects, and missionary organizations, and two kinds specialized in the commercialization
stage: innovation marketers and one-stop centers (Chesbrough 2011, pp. 35-42.).

Innovation explorers specialize in generating innovation, performing the R&D
discovery function. Many of these firms are spin-off of the previous internal R&D lab of large
firms. Innovation merchants focus on property rights, they innovate by purchasing innovation
developed by other firms or by combining this innovation with their internal resources to sell
the technology outside. Innovation architects act as brokers between various companies
selling a specialized set of services to connect actors in the same field. Innovation
missionaries innovate to attain a goal and no to reap profits, for instance the community of
practices in open software development. (Carayannis Elias, 2013, pp. 238-240)

Conclusions

Managing and organizing open innovation in SMEs is quite specific, and the lessons
learned from open innovation in large firms cannot be transferred to the context of SMEs.
This renders the need for a specific approach on open innovation in SMEs even more urgent.
Open innovation cannot be considered in isolation from the broad strategic objectives in small
firms. The benefits of open innovation-based business model changes differ from the classic
open innovation benefits identified for large firms.

Developing an open innovation network requires that partners manage the balance
between internal management of the company and external management of the network. Open
innovation means openness in communication and in reporting among innovation partners.
Partners must trust each other on charging a reasonable price for the products or services they
offer to innovation partners in the network.

A business model describes how an SME creates value for a particular customer group
and how it captures a portion of that value. Most of the small firms that collaborate
intensively do with value chain partners and less with technology partners. Small firms in
low- and medium-tech industries start cooperating with partners when they discover new
business opportunities, usually based on market or customer insights. Developing technology
can be very important in realizing the business model, but it is always a supporting activity.
Good business models also guarantee profitability. The SMEs who innovate together with
partners significantly increase profitability. There are many ways open innovation helps in
executing business models with higher profitability. The main message of open innovation
model is to incite firm to increase their search of innovation opportunities. This behavior of
search is still a characteristic of the largest firms. Many SMEs have not yet developed such a
search behavior and are still constrained by their lack of innovative capabilities. The main
obstacles they declare for not innovating are the lack of information about market or the fact
that they do not need to innovate. The incitation to increase the innovation capabilities is still
a good recommendation. However, at the same time, public policy should take into account
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the difficulties to innovate for SMEs and incite them to develop more incremental innovation
than radical projects to encourage them to overcome the difficulties of the innovation project.
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THE EVOLUTION OF ROMANIAN INDUSTRY — REFLECTED INA 1937 REPORT OF
THE GENERAL UNIO OFINDUSTRIALISTS OF ROMANIA

Marusia Cirstea, Assoc. Prof., PhD, University of Craiova

Abstract: fn anul 1937 Victor Slavescu, presedintele Uniunii Generale a Industriasilor din Romdnia, a
realizat un scurt istoric al industriei romdnesti. El sublinia cd evolutia industriei romdnesti s-a
intemeiat pe o multitudine de conditii complet diferite, atdt in perioada antebelica primului razboi
mondial, cdt i in perioada interbelica.

In perioada 1878-1914, pentru a se ajunge la o dezvoltare intensd a industriei, statul romdn a adoptat
o serie de legi de protejare si incurajare a industriei autohtone.

Intervalul interbelic, dar in special deceniul al patrulea — se aratd in Raportul mentionat —, @ cCunoscut
fenomene si procese de anvergurd care au dus la o crestere substantiald a industriei romdnesti; astfel
incdt ,, economia romdneascd inceteazd de a mai fi una agricold. Ea capdta un caracter mixt: agricol
si industrial ”.

Cuvinte cheie:Uniunea Generala a Industriasilor din Romdnia, Victor Slivescu, industrie
extractivd, tarif vamal, criza economicd

Abstract: In 1937 Victor Slavescu, the President of the General Union of Industrialists of Romania,
drafted a brief history of the Romanian industry. He stressed that the development of Romanian
industry was based on a multitude of completely different conditions, both before World War | and
also during the interwar period.

Between 1878 and 1914, the Romanian state adopted a series of laws meant to protect and encourage
the local industry, with the purpose of ensuring an intensive industrial development.

The interwar break, but in particular the fourth decade — shows the above mentioned Report —
witnessed large scale phenomena and processes which resulted in a substantial increase in the
Romanian industry; consequently, “the Romanian economy ceases to be an agricultural one. It
acquires a mixed character: agricultural and industrial”.

Key words: the General Union of Industrialists of Romania, Victor Slavescu, extractive industry,
customs duty, economic crisis

In anul 1937, Victor Slavescu (1891-1977) — ,,profesor distins, publicist de seama,
conducator de mari intreprinderi si priceput infaptuitor, spirit calauzit de idealul progresului
neamului romanesc si pe tirdm economic, om de stiintd si practica” — in calitate de
presedinte al Uniunii Generale a Industriasilor din Romania, a realizat un scurt istoric privitor
la evolutia industriei romanesti. De-a lungul timpului, Victor Slavescu a ocupat diferite
functii: subdirector in centrala Bancii Romanesti; director si subdirector general al Societatii
Nationale de Credit Industrial; subsecretar de stat la Ministerul de Finante (1934, 1934-1935),
iar intre 1934 si 1935 titular al acestui minister; ministru al Inzestrarii Armatei (1939, 1939-

! Apud Academia Romand, Discursuri de receptie, vol. VI (1936-1948), volum ingrijit de dr. Dorina N. Rusu, Editura
Academiei, Bucuresti, 2005, p. 349.
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1940, 1940); in paralel a fost si profesor la Academia de Inalte Studii Comerciale si
Industriale din Bucuresti si la Scoala Superioar de Rizboi din Bucuresti. In aceasta calitate a
publicat mai multe cursuri de specialitate (Curs de intreprinderi comerciale, 1930; Curs de
intreprinderi industriale, 1930; Economie industriala, 1933 s.a.) si numeroase monografii
consacrate diferitelor institutii bancare din Romania si lucrari privind domeniul gandirii
economice nationale (Istoricul Bancii Nationale a Romdniei, 1925; lon Ghica economist,
1940; Viata si opera economistului A.D. Xenopol, 2 vols., 1947 s.a.)>. Pentru intreaga sa
activitate, la 23 mai 1936 a fost ales membru corespondent, iar la 20 mai 1939 — membru
titular al Academiei Romane.

Referindu-se la evolutia industriala din Romania, el sublinia cd in perioada de la
Independenta la primul razboi mondial, ,,nu putea cunoaste o dezvoltare industriala, intensa §i
prospera [pentru ca] structura economica a tarii impiedica o asemenea dezvoltare. Solul fertil
al Romaniei indrepta populatia ei catre agricultura. Tara noud, era fireste lipsitd de capitaluri.
Independenta politica si-o cucerise mult prea recent; iar de vreo independenta politica, pana in
anul 1878, nu se putea vorbi. Nici chiar posterior acestei date independenta economica a
Roméniei nu era consolidata™.

Totusi, in ultimele decenii ale secolului al XIX-lea, in Roménia se putea observa un
proces de industrializare capitalistd exprimat prin: extinderea sectorului industrial mecanizat
in productia materiald; marirea capacitatii de transport a cailor ferate si a altor mijloace de
transport; largirea pietei interne pentru productia agricold si industriala; sporirea sensibild a
exportului de produse agroalimentare, petroliere si lemnoase; penetratia masiva de capital
strain, prioritar, de naturd monopolista §.a4. Dupa anul 1885, ca urmare a unor masuri si legi
de protejare si incurajare a industriei autohtone — precum: in anul 1886, Romania refuza
reinnoirea conventiei cu Austro-Ungaria; in 1887 a fost votata legea Masuri generale spre a
veni in ajutorul industriei nationale, prin care se instituia sistemul de Incurajare materiala de
citre stat a industriei s.a. — S-au creat conditii pentru un real ,,demaraj industrial””. in acest
sens, Victor Slavescu sublinia cd ,prin denuntarea conventiei comerciale cu Imperiul
Habsburgic, care transformase Romania intr-un Hinterland colonial al sdau, mijesc primele
inceputuri ale unei politici industriale. In 1887 legea pentru incurajarea industriei nationale
decerne avantagii speciale industriasilor folosind un minimum de 25 lucratori si posedand un
minimum de capital de 50 000 lei aur™®.

Drept urmare a aplicdrii acestor legi si masuri, terenul industrial de prelucrare din
Romaénia inregistreaza o extindere accentuatd. Astfel, consemneaza Victor Slavescu, ,,in 1912
— consecintd a regimului inaugurat iIn 1906 (prin punerea in aplicare a tarifului vamal

2|bidem, pp. 331, 332; vezi si Alin Gridan, Iulian Oncescu, Victor Slivescu. Documente (1909-1946), vol. |, Editura Cetatea
de Scaun, Targoviste, 2010, pp. 9-11.

8 Arhiva Ministerului Afacerilor Externe al Romaniei, Bucuresti (in continuare, se va cita: A.M.A.E.), fond 71 Romania, vol.
359, f. 155.

* Victor Axenciuc, loan Tiberian, Premise ale formdrii statului national unitar romén, Editura Academiei, Bucuresti, 1979,
p. 234.

*Istoria Romdnilor, vol. VII, tom |l, De la Independenti la Marea Unire (1878-1918), coordonator Acad. Gheorghe Platon,
Editura Enciclopedica, Bucuresti, 2003, p. 113.

® AM.A.E., fond 71 Romania, vol. 359, f. 155.
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Costinescu, primul tarif vamal romanesc conceput pe baze stiintifice si care a deschis cu
adevarat la aceastd datd posibilitdti de creare a unei industrii nationale) — fiintau 472
intreprinderi beneficiind de protectia legii pentru incurajarea industriei si dispuneau global de
o fortd motrice insumand 73 919 HP’. in februarie 1912 este promulgatd o noud lege pentru
incurajarea industriei nationale —, si care va fi in vigoare pand in anul 1938. Prin noua lege
urmau sa se bucure de avantaje si sd fie incurajate nu numai fabricile ,,cu motoare puternice,
adica cele mari — cum prevedea legea din 1887 —, ci toate, adica si cele mijlocii si mici pentru
a se da o posibilitate de dezvoltare si rezistentd pentru toate intreprinderile industriale
posedand o fortd motrice de minimum 5 PH si utilizind un minimum de 20 lucratori”®. Astfel,
arata Victor Slavescu, impulsionata de aceasta lege si ,,potrivit ultimei statistici industriale de
dinainte de razboi si incheiatd la 31 decembrie 1915 existau in Romania 847 fabrici in sensul
legii din 1912, insumand o fortd motrice de 120 000 HP si avand un capital investit de 330
milioane lei aur®. Primul loc in ansamblul productiei globale 1-a ocupat ,,ramura alimentara,
cu 220 intreprinderi”lo. De asemenea, este de remarcat cd pana la primul razboi mondial ,,0
dezvoltare excesiva” a luat-o In Romania ramura prelucratoare a petrolului. Un rol important
in dezvoltarea industriei petrolului avandu-1 legea minelor din aprilie 1895. Prin aceasta lege,
care pune bazele regimului minier iIn Romania, si-au facut aparitia societatile ,,Steaua
Roména”, fondata in 1896, cu capital austro-ungar si englez; ,,Aurora”, infiintatd in 1898 cu
capital german si olandez; ,Internationala”, creatd de capitalul german; iar dupa 1900 au
aparut societatile ,,Romano-Americanda” (1904), ,,Concordia” si ,,Creditul petrolier” (1904),
»vega” (1906), toate avand capital german si ,,Astra Romand” (1910), cu capital anglo-
olandez'. Din pécate pentru statul roman — evidentiazi Victor Slivescu — ,,marile investitii
straine de capital” in industria petrolierda ,,au dat amploare productiei de petrol brut, cu un
profit minim pentru economia nationala. Acest fapt s-a perpetuat si dupa razboi. Simgita lipsa
de capitaluri iIn Romania, indreptatita oarecum in materie de petrol, un element dupa care
striindtatea a fost, este si rimane avidd, o politici economici xenophila”*. In general — se
subliniaza in Raportul mentionat — ,,Aceasta este infatisarea industriala a Romaniei antebelice
(inainte de 1916, n.n.). Un tablou sumar si simplu pentru o industrie mica, asa cum nu putea fi
alta intr-o tara agricola si intr-un Stat tanar”®.

Evolutia economiei romanesti in perioada interbelica s-a intemeiat pe o multitudine de
conditii — complexe si controversate —, atat pe plan intern, cat si pe plan extern. Dupa
terminarea primului razboi mondial si unirea tuturor teritoriilor roméanesti intr-un singur stat,
in Romania s-a pus problema refacerii economice prin: readucerea la viata a industriilor

existente in cuprinsul intregii tari prin remedierea lipsurilor de masini, materii prime etc., si

"Ibidem, f. 156.

®Ibidem.

*Ibidem.

Ylbidem.

1 Gh. Buzatu, O istorie a petrolului romdnesc, editia a Il-a, Iasi, Casa Editoriala Demiurg, 2009, pp. 124-128.
2 AM.A.E., fond 71 Roménia, vol. 359, f. 156.

Bbidem.
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prin inlaturarea cauzelor care paralizau activitatea industriald: deprecierea valutei, criza
transporturilor s.a.; coordonarea activitdtii tuturor stabilimentelor industriale din tard in
vederea realizarii celei mai mari economii in Intrebuintarea surselor de energie si a materiilor
prime disponibile, adic al unui maximum de randament in productia nationala.

intre cele doud rizboaie mondiale, Roméinia prezinti contraste izbitoare intre
subdezvoltarea inrddacinatd puternic si inflorirea, chiar daca inegald, a industrializarii si
urbanizarii. ,,Eminamente agricold” nainte de razboi, Romania interbelicd devine ,,0 tard
prezentand categoric aspectele economiei mixte: agricole si industriale”®®. In aceastd
perioadd, industria s-a dezvoltat si a devenit din ce in ce mai capabila sd satisfaca nevoile
consumatorilor, iar importurile de materii prime si bunuri semiprelucrate au crescut intr-un
ritm mai rapid decét cele de articolele finite. In primul deceniu de dupd desdvarsirea unitatii
statele ,,Romania reusise si-si sporeascd productia industriald cu 50% [...]. In dezvoltarea
aceasta rapidd se dovedea un ritm de desfasurare similar celuia in care se dezvoltau industriile
cehoslovace si poloneze”ls. Chiar si agricultura a dat semne de schimbare: in mod traditional
ea se baza pe productia de cereale, iar acum s-a inregistrat o usoara deplasare spre cultivarea
legumelor si plantelor industriale. Totodata, este de subliniat cd, in toate ramurile economiei,
statul si-a asumat un rol conducator din ce In ce mai accentuat — desi respecta proprietatea
privatad si garanta capitalul privat, fie intern fie extern — cu scopul de a planifica si controla
asupra a ceea ce a ajuns sa fie numitd ,.,economia nationala™"’. Totusi, in acest context de
dezvoltare a industrializarii Romaéniei — opina marele economist Mihail Manoilescu -,
»influenta economica strdind a ramas la noi tot timpul predominanta si creatoare de destin™*.

In primul deceniu postbelic, Romania a parcurs situatia de adaptare la noile conditii
geopolitice, de refacere postbelicdi a economiilor distruse si apoi de dezvoltare si
consolidare™. Aceastd noud etapi trebuia si corespundd nevoilor de inzestrare si si
solutioneze printr-un program stabil si de lungd duratd dezvoltarea economica a Romaniei.
Noile conditii favorabile reconstructiei si propasirii economice — caile ferate si mijloacele de
transport pe apa si uscat, reforma agrara si dezvoltarea industriei existente — impuneau
coordonarea transporturilor, Imbunatatirea cultivarii pamantului si asigurarea creditului si
energiei necesare pentru punerea in valoare a resurselor nationale. In acest deceniu, potrivit
liberalilor, nevoile economice de indeplinit se Imparteau in doud categorii: a) cele privind
infrastructura si b) cele privind valorificarea resurselor naturale ale tarii. Prima categorie urma
sa se realizeze nemijlocit de catre stat, cea de-a doua trebuia pusa in practica prin apelul la
initiativa particulard. Acolo unde capitalul autohton necesar pentru punerea in valoare a
bogatiilor statului era insuficient, se putea apela la capitalul strain, care trebuia sd vina ,,sub

¥ Apud Mihail Manoilescu, Politica productiei nationale, Bucuresti, 1923, pp. 93, 94.
' AM.A.E., fond 71 Romania, vol. 359, f. 158.
Blbidem.

17 Acad. N.N. Constantinescu, coordonator, Istoria economicd a Romdniei, editia a Il-a, vol. 1, Editura Economici,
Bucuresti, 1998, pp. 408-475.

18 Mihail Manoilescu, Rostul si destinul burgheziei romdnesti, Editura Albatros, Bucuresti, 2002, p. 91.
9 Marusia Cirstea, Relatii economice romdno-britanice (1919-1939). Studii si documente, Editura Cetatea de Scaun,

Targoviste, 2012, pp. 51-57.
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forma de colaborare”, in spiritul politicii liberale ,,prin noi insine”?’. Dinamismul anilor 20
este sugerat de cresterea productiei intre 1924 si 1928: in minerit de 189%; in industria
prelucratoare de 188%; in industria petroliera — stimulatd de investitii de capital extern —,
productia a crescut de la 968 000 tone in 1918 la 5 800 000 tone in 1930 (Romania fiind pe
locul sase pe plan mondial); iar 1n industria metalurgicd, productia de otel a crescut de la 38
000 tone in 1925 la 144 000 tone in 1928 etc.?!. Refacerea economiei nationale si dezvoltarea
mai insemnatd a acesteia dupa 1924 va insemna totodatd si o Inviorare a comertului, atat
intern cat si exterior. Comertul exterior a evoluat in aceasta perioada in functie de o serie de
factori, intre care: necesitdfile economiei nationale pentru anumite produse finite,
semifabricate sau materii prime; situatia agricold; politica vamala a statului prin aplicarea
unor taxe de import ridicate pentru a proteja industria nationald. Principalele produse
romanesti exportate erau cerealele, lemnul, petrolul si derivatele lor. Referitor la petrol,
acesta, incepand cu anul 1925, a devenit centrul de greutate al intregului export —, ascensiune
determinata de dezvoltarea automobilismului si aviatiei pe plan mondial®. Productia de petrol
va Inregistra In Romania o permanenta crestere si ,,a constituit — sublinia Victor Slavescu — un
izvor de beneficii si un admirabil mijloc de transfer pentru exportatorii de capitaluri, petrolul
fiind socotit pe piata mondiala drept aur pentru imensa bogéatie virtuald pe care o prezinta. A
fost de asemenea o cauza directd de legare de raporturi economice cu straindtatea si deci, un
mijloc de a atenua economiei noastre, rigorile unei autarhii exagerate. Balanta comerciald a
Romaniei s-a soldat adeseori excedentar masiv prin exportul intens al petrolului si derivatelor
lui”®. In acest sens si Intr-un Raport adresat Legatiei din Londra, din 4 august 1926, se face
un scurt istoric al resurselor economice ale Romaniei subliniindu-se ca: ,,Imediat dupa
agricultura vine bogatia minerald, in principal reprezentatd de petrol. Campurile mari de
petrol din Romania face din ea una dintre cei mai mari producatori mondiali de petrol” si, se
arata in continuare in Raport, ,,Romania este capabild nu numai sa-si satisfaca nevoile interne,
ci, de asemenea, sd exporte cantitati mari de cereale, cherestea si petrol si, astfel, de a-si
dezvolta in mod constant comertul de export, admirabil favorizata de pozitia ei avantajoasa pe
cursul inferior al Dunarii, aceastd autostrada puternica a comertului international si detinand
mai mult dect o mare parte a coastei Marii Negre”?*.

In perioada crizei mondiale economice, dintre anii 1929-1933, Romania a trecut
printr-o importantd reducere a productiei industriale si, in mod special, agricoleZS. Pe
ansamblu productia industriei prelucratoare s-a diminuat de la 100% in 1928 la 53,4% in

2 Apud Corina Voiculescu, Vintild Britianu. Personalitatea si activitatea sa, Editura Cetatea de Scaun, Targoviste, 2011, p.
119.

2 Mihai Barbulescu, Dennis Deletant, Keith Hitchins, Serban Papacostea, Pompiliu Teodor, Istoria Romdniei, Editura
Enciclopedica, Bucuresti, 1998, p. 440.

2 |oan Saizu, Modernizarea Romaniei contemporane (Perioada interbelicd), Editura Academiei Romane, Bucuresti, 1991,
p. 215.

% AM.A.E., fond 71 Roménia, vol. 359, f. 157.
*Ibidem, ff. 120, 121.
% \ezi Emilia Sonea, Gavrild Sonea, Viafa economici si politicdi a Romédniei. 1933-1938, Editura Stiintificd si

Enciclopedica, Bucuresti, 1978, pp. 9-19.
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1932, iar valoarea cu 48,8%; in agriculturd, chiar daca productia de cereale a sporit, indicele
general al preturilor s-a prabusit in 1933 cu 44,9% fata de 1929%°. Desi criza a cuprins
intreaga economie a tarii, productia de titei si derivate din titei nu a inregistrat scaderi in
aceasta perioada ci, dimpotriva, a crescut intr-un ritm sustinut: daca in 1929 productia de titei
a Romaniei s-a cifrat la 4 827 280 tone (reprezentand 2,38% din productia mondiald), in 1933
ea crescuse la 7 387 000 tone (3,73 din productia mondiald)?’. Acest fapt explicandu-se prin
mai multe cauze interne §i externe: industria petrolierd se gasea in proportie de 75% in
mainile monopolurilor strdine (ex., In 1930 capitalul investit de Anglia reprezenta 20,62%; iar
cel anglo-olandez era de 16,21%); pretul de cost al extractiei petrolului din Romania se situa
sub nivelul din alte tari —, ceea ce a permis monopolurilor striaine sa obtina profit. Este de
retinut ca in timpul crizei din anii 1929-1933 monopolurile strdine au cautat, cu ajutorul
imprumuturilor acordate, precum si pe calea comertului exterior, sd arunce in cea mai mare
parte urmarile crizei asupra economiei roménesti’®.

Dupad izbucnirea crizei, guvernele Romaniei au impus mai multe reglementari
consacrate rationalizdrii comertului: In 1929 prin legea asupra tarifului vamal se urmarea
normalizarea preturilor si modernizarea productiei; in 1931 era promulgata legea pentru
valorificarea productiei agricole, in baza céreia s-a creat Societatea Nationala pentru comertul
cu produse agricole; in 1930 s-a infiintat Institutul National de Export, cu scopul de a
amplifica valorificarea produselor romanesti pe piata mondiala®. Criza a determinat ca
ermetismul sa triumfe in viata economica, fiecare stat urmarind remedii empirice spre a-si
proteja interesele imediate de productie, de schimb si de ameliorare a nivelului de trai. Chiar
si Marea Britanie, patria liberului schimb, a adoptat in 1931 tarife protectioniste ridicate
asupra importurilor de baza, punand capat la opt decenii de tranzactii neingréditego.

Dupa marea criza din 1929-1933 a urmat o perioada de avant al economiei Romaniei,
indeosebi al industriei, atingand in 1938 cel mai Tnalt nivel din perioada interbelica. La finele
anului 1934 erau 3 510 intreprinderi dispunand de 558 468 HP si cu un capital investit de 40
924 000 000 lei, avand 208 240 salaria‘;igl. Din acel moment, industrializarea tarii va cunoaste
o dezvoltare ascendentd in multiple ramuri, cum ar fi: ramura industriei textile ,,fiind grupa
industriald care, in raport cu dezvoltarea celorlalte, a inregistrat cele mai de seama sporuri.
Prin politica economica autarhica, inaugurata in 1932, prin masurile contingentarii importului
si al reglementdrii generale a comertului exterior”®; industria metalurgica, a finele anului
1935 erau ,,735 intreprinderi cu un capital investit de 6,2 miliarde lei, cu o fortad motrice de

% Apud Gh. Buzatu, op. cit., p. 290.
Z\bidem, p. 292.

2 Nicolae Sutd, coordonator, Istoria comertului exterior si a politicii comerciale romdnesti, Editura Economica, Bucuresti,
1998, pp. 130-133.

% |oan Saizu, op. cit., p. 219.
% Joan Saizu, Al. Tacu, Europa economicd interbelica, Institutul European, lagi, 1997, p. 115.
%1 AM.AE., fond 71 Roménia, vol. 359, f. 158.

2|pidem, f. 159.
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112 295 HP, cu o productie de peste 8 miliarde si folosind 37 796 lucratori”*; progrese s-au

mai obtinut in industria extractiva, industria sticlei si hartiei s.a.**. In acest sens, Victor
Slavescu consemna in ,,istoricul industriei romanesti” urmatoarele: ,,industria chimicd e
reprezentatd de 254 intreprinderi, finele 1935, avand un capital investit de peste 9 miliarde lei,
o fortd motrice de 29 944 HP si utilizand 16 724 lucratori. Valoarea productiei e de 8,5
miliarde lei anual.

In industria hartiei si a artelor grafice, capitalul investit ¢ de 2 miliarde lei. Forta
motrice de 42 337 HP, din care in ramura celulozei, hartiei si cartonajului 38 716 HP. Totalul
lucratorilor 12 000. Valoarea productiei 3 400 milioane lei.

Industria forestiera si a lemnului cuprinde 8 grupe reprezentand la finele anului 1935,
664 intreprinderi cu un capital investit de 2 500 milioane si cu o fortd motrice de 67 200 HP.
Valoarea productiei e de circa 2 miliarde lei anual.

S-au facut, de asemeni, importante progrese in industria sticlei, a ceramicii, a
cimentului si a materialelor de constructie, remarcabile in perioada crizei monetare, cand
industria constructiilor a oferit camp larg de asigurare a capitalurilor si nu mai putin
remarcabile au fost aceste progrese si in ramura pielariei. In aceastd din urmi industrie s-au
investit circa 1 100 milioane lei — sfarsitul 1935. Valoarea productiei anuale se cifra, la
aceastd datd, la aproximativ 2 miliarde lei. Forta motrice 14 000 HP si salariati 10 000. Astazi
nu se mai importa in materie de pielarie, In Romania, decat numai pieile tanate fine. Productia
indigena acopera integral consumul intern de talpa, piele ordinara, blanc si bocanci; 94% din
consum pentru piei fine: box-calf-chevreau, lac si chevrette; 88% pentru curelele de
transmisiune si 90% pentru manusi si alte articole din piele (de exemplu valize, cufere,
harnagsament etc.).

Importante progrese a ficut in ultimii ani si ramura industriei extractive. In afara de
petrol, Romania e bogati si in carbune. In aceastd din urma ramuri de productie, o singura
intreprindere romaneasca, Petrosani, dispune de mijloace proprii in valoare de 2 650 953 875
lei, cu un capital investit de 1 421 348 687 lei si cu o forta motrice de 76 837 HP.

Sunt de asemeni de amintit intreprinderile Mica si RIMMA, cea din urma, regie
publica. Ambele extrag aur, argint, plumb si arama. Ultima, cu deosebire, a luat o amploare
admirabild 1n dezvoltarea productiei sale, inregistrand un beneficiu brut de lei 70 784 574 lei
in 1935, fata de un deficit de lei 122 132 654 lei in 1927. RIMMA produce anual circa 4 000
kg aur fin, reprezentand o valoare de circa 650 milioane lei®.

In concluzie, arita Victor Slivescu, in deceniul patru al secolului al XX-lea,
»economia romaneasca Inceteaza de a mai fi agricold. Ea capata un caracter mixt: agricol si
industrial in stare, printr-un just echilibru intre dezvoltarile acestor ramuri de productie opuse,
sa implineasca — printr-o politicd economica constientd — necesitatile reciproce ale debuseelor

lor”36

“lbidem, ff. 160-161.
*Ibidem, f. 161.
*Ibidem, ff. 161-162.
I bidem, f. 162.
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Aceastd concluzie era in concordanta cu realitatea din Romania, care pe la mijlocul
anilor ’30 cunostea o refacere economica treptatd, iar industrializarea era un ,,fenomen
natural” ce reprezenta un aspect al ,,procesului general” de evolutie economica a popoarelor®”.
Multe ramuri ale industriei romanesti progresasera suficient la sfarsitul anilor *30 pentru a fi
in masurd sa satisfacd aproape toate necesitatile interne in materie de alimente, textile si
chimicale. Cresterea cantitativa si calitativa a industriei romanesti se exprima cel mai bine in
date relevante din momentele principale ale perioadei interbelice: anul 1923, inceput al
avantului dupa perioada de refacere; anul 1929, care desparte avantul postbelic de criza
economica din anii 1929-1933; anul 1934, anul de inceput al noului avant industrial, si 1938
anul de varf al dezvoltarii economiei in Romania®. Dupa 1939, criza economica mondiala a
intrerupt dezvoltarea economica promitdtoare a Romaniei si a facut loc incertitudinilor
economice si politice.
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ASPECTS SUR LA RESPONSABILITE JURIDIQUE(CONSIDERA TIONS ON
LEGAL RESPONSIBILITY)

Lucretia Dogaru, Prof., PhD, ”Petru Maior” University of Tirgu Mures

Abstract :As part of the spiritual life of the personality, responsibility is formed throughout a long
process, that lasts, normally, and that is expressed in the social life, the authority of judgments being
the person itself, imposing its assumed values. Responsibility is social normative order sourcing from
outside the personality and to which submission is mandatory.

In the paper we underline the fact that the importance and the role of responsibility consist in
preserving the social system that is regulated in a determined manner through positive law.

Legal responsibility is characterized through normativity, generality and multiformity. The foundation
of the notion of legal responsibility is the illicit deed and its consequence — the application of the legal
sanction.

Keywords: legal responsibility, legal order, legal sanction, human conduct, legal principles, legal
provisions.

La conscience de soi de la personnalit¢é humaine lui offre la possibilité de se détacher de
I’instinct et de le contrbler, de méme que la connaissance des valeurs et leur valorisation par
des faits. Ceux-ci représentent les prémisses de la responsabilité , et est responsable 1’individu
humain autonome qui choisit entre les valeurs, qui décide et s’engage dans ses actes spirituels
et matériels.

La responsabilité consiste dans le fait que la personnalité assume la valeur des actes dont elle
apprécie la valeur comme désirable pour soi et pour sa communauté et auxquels elle adhére
librement. En ce sens seulement I’étre humain individuel a la responsabilité¢, peut Etre
responsable. Partie de la vie spirituelle de la personnalité concrete, la responsabilité se forme
dans un processus lent, qui dure, normal et qui s’exprime dans la vie sociale, 1’autorité de
jugement étant ’homme méme, qui impose ses valeurs assumées ; non pas que la société le
lui demande mais parce qu’il se la demande a soi-méme, s’oblige envers soi dans les relations
de cohabitation avec les autres.

C’est ainsi que prend naissance la responsabilité. Cela est di a la situation de la
personnalité dans la multitude des relations normées de la société, qui rend compte devant la
société ou elle vit de la conduite adoptée mais incompatible avec les exigences des regles
normées socialement.

La responsabilité est d’ordre normatif social, provenant de quelque chose d’extérieur a
la personnalité, auquel la soumission est obligatoire.

L’importance et le role de la responsabilité est celui de conserver le systéme social qui
est normé dans une maniére déterminée par un droit positif. Un droit positif traite la

'Gh.Bobos, Gh. Ratiu, Réspunderea, Responsabilitatea si Constringerea in domeniul dreptului, Ed. Argonaut, Cluj-
Napoca, 1996, p. 11-15; L Dogaru, Teoria Generald a Dreptului, Ed. Casa Cartii de Stiintd, Cluj-Napoca, 2006, p. 383-384;
Gh. Mihai, L. Dogaru,L’ Inévitable Droit, Ed. Risoprint, Cluj-Napoca, 2006, p.211-214.
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personnalité comme personne-sujet de son droit, donc la responsabilité juridique est toujours
circonscrite par les réglementations en vigueur d’un Etat. D’une certaine maniére est fondée
et conditionnée la responsabilité juridique dans le droit positif irakien, autrement dans le droit
positif norvégien et autrement dans le droit positif roumain. Sans tenir compte de la maniére
ou elle est fondée et conditionnée, la responsabilité juridique est I’obligation qui incombe a un
sujet de droit de se soumettre a la conséquence de son fait illicite, prévu par la loi en vigueur,
par lequel il a atteint un droit subjectif. Le sujet de droit est libre de choisir entre les
alternatives de faire, mais un fait réalisé a des conséquences logiques et une fois le fait réalisé,
ces conséquences se produisent et I’individu s’en rend responsable par la réalisation du fait.

La définition de la responsabilité, décrit le contenu de la notion « responsabilité
juridique ».! La responsabilité est d’ordre normatif social, provenant de quelque chose
d’extérieur a la personnalité, auquel la soumission est obligatoire La responsabilité juridique
se caractérise par normativité,généralité et multiformité. Cette obligation juridique incombe a
un sujet de droit. Il s’agit non seulement de la personne individuelle- celle physique, dans le
droit civil, le citoyen dans le droit constitutionnel, le fonctionnaire, dans le droit administratif
etc.- mais aussi de celle organisationnelle — celle juridique, dans le droit civil, celle morale
etc. Pour étre considérée sujet de la responsabilité juridique, la personne individuelle ou
organisationnelle doit disposer de la capacité de répondre, donc de la capacité d’agir
librement et sciemment. Le sujet de droit civil — la personne physique ou juridique — répond
juridiquement pour le fait illicite commis soit dans la matieére des contrats, soit dans la matiere
des délits. Sujet de droit pénal est seulement la personne individuelle qui répond pour le fait
illicite commis appelé infraction.

La responsabilité administrative incombe tant aux sujets individuels de droit qu’aux ceux
organisationnels dans le cas de la commission d’un fait illicite appelé contravention, lorsque
la responsabilité disciplinaire intervient comme conséquence de la commission d’un fait
illicite appelé disciplinaire, par un employ¢. Les sujets organisationnels de droit portent, en
principe, la responsabilité civile et administrative.

La responsabilité juridique fait référence strictement aux conduites des sujets titulaires de
droits subjectifs qui abusent de ces droits. De méme, ’empéchement de la valorisation des
droits subjectifs, le préjudice des droits subjectifs attire la responsabilité juridique. Il est
¢vident qu’il s’agit d’un fait illicite qui comprend tant I’action que son résultat.

La notion de « responsabilité juridique » est générale, appartient au langage de la
Théorie du Droit.? Elle peut étre divisée en fonction du but poursuivi par son déclenchement,
en trois especes: responsabilité juridique réparatrice qui fait référence a 1’annulation des
conséquences préjudiciables au patrimoine d’un sujet de droit titulaire par 1’obligation du
coupable de donner ou de faire une action au bénéfice de la personne préjudiciée ;

13, deMaillard, C. de Maillard, La responsabilité juridique, Ed. Flammarion, Paris, 1999 ; sur la Théorie de la
Responsabilité juridique, voir Gh. Mihai, L. Dogaru, Lecons sur la Théorie du Droit, Ed. IRL, Lausanne, Suisse, 2007, p.
248 ; D.C. Dinisor, 1. Dogaru, Gh. Danisor, Teoria Generala a dreptului, ed.2, Ed. C.H.Beck, Bucuresti, 2008.

2ph.LeTourneau, Droit de la responsabilité et des contrats, Dalloz, collec. Dalloz Action, Paris, 10° ed., 2014 , p. 90 et
suivants ; Gh. Mihai, L. Dogaru, op. cit, 2007, p. 249 ; N. Popa et colectif, Teoria Generala a Dreptului,Ed. All Beck,
Bucarest, 4° édition, 2014, p. 220 et suivants; E. Millard, Théorie Générale du Droit, Dalloz, Connaissance du droit, Paris,
2006.
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responsabilité juridique patrimoniale et responsabilité juridique répressive, qui se référe a
I’obligation de 1’auteur du fait illicite de supporter les conséquences punitives de sa conduite
génératrice de péril social.

Ces notions spécifiques appartiennent aux langages des sciences juridiques de branche
- droit civil, droit pénal, droit administratif etc.

La structure de la responsabilité juridique reléve du droit subjectif des autorités habilitées a
sanctionner ceux qui porté atteinte a un droit subjectif et leur obligation d’exécuter la sanction
dans les limites prévues par la loi.

Lefondementde la notion de responsabilité¢ juridique est le fait illicite et sa
conséquence — I’application de la sanction juridique.

Il peut sembler un probleme métajuridique, mais ¢a vaut la peine d’étre énoncé : un
droit positif impose a son sujet générique de droit un modele de comportement juridique, par
lequel il consacre I’idée qu’il défend les intéréts individuels de méme que ceux généraux. Le
probléme de I’individu qui se trouve a I’intérieur de ce droit positif consiste dans le respect du
modele qui défend les valeurs sociales, on lui demandant compte s’il I’enfreint. Un Etat de
droit consacre le droit a la vie comme droit naturel, absolu et inaliénable et il admet en méme
temps I’avortement comme droit de la personne individuelle et la peine de mort comme droit
de I’Etat Ainsi, dans la méme législation, il n’est permis a personne de 1éser ou de mettre en
péril le droit naturel a la vie de 1’étre humain mais une femme normale enceinte normalement
peut avorter son feetus sans que celui-ci lui mette la vie en péril et I’Etat peut tuer ses
citoyens, soit en les envoyant lutter sur d’autre méridiens, a des milliers de kilomeétres de la
frontiere ou par la condamnation a mort pour I’infraction d’assassinat. En conséquence, si un
sujet de droit n’agit pas conformément a son obligation juridique, extérieure, en invoquant
d’autres valeurs que celles cristallisées par les normes en vigueur, on lui demande compte de
la responsabilité juridique- civile, pénale, administrative etc.

La responsabilité juridique se caractérise par normativité,généralité et multiformité.
Car sans I’existence d’une norme juridique en vigueur la responsabilité est dépourvue de toute
force juridique, sans généralité elle ne conduit pas a la défense de I'intérét social, sans
multiformité elle n’admet pas son application a des cas particuliers. La multiformité doit étre
comprise tant au niveau d’un droit positif qu’au niveau de chacune de ses branches.

En fonction de la branche de droit a laquelle appartient, I’institution de la
responsabilité juridique se spécifie dans : I’institution constitutionnelle de la responsabilité
juridique, étudiée par la science du droit constitutionnel ; Dinstitution pénale de la
responsabilité juridique, étudiée par la science du droit pénal ; D'institution civile de la
responsabilité juridique, étudiée par la science du droit civil ; I’institution administrative de la
responsabilité juridique, étudiée par la science du droit administratif ; 1’institution de droit du
travail de la responsabilité juridique, étudiée par la science du droit du travail etc.

La responsabilité juridique est gouvernée par des principes de méthode de I’application des
prévisions légales dans le cas ou des faits illicites ont été commis'. Ceux-ci sont :

1 Gh. Bobos, Gh. Buzdugan, V. Rebreanu, Teoria Generalad a Statului si Dreptului, Ed. Argonaut, Cluj- Napoca, 2012;
GH. Mihai,Fundamentele Dreptului, vol. |,Stiinta dreptului si ordinea juridica, ed.2, Ed. C.H.Beck, Bucarest, 2009.
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A). Le principe de la responsabilité pour le fait illicite commis avec culpabilité. Le sujet
de droit répond pour les faits commis avec culpabilité, eten conséquence : le fait sans
caractere illicite n’engage pas la responsabilité juridique du celui qui a commis le fait ;
I’auteur du fait qui n’est pas coupable pour le fait illicite commis, ne répond pas
juridiquement pour ce fait. Ce principe est consacré dans tout systéme moderne de droit et
reste valable pour n’importe quelle branche d’un droit positif moderne. Les particularités de
son application dans une branche ou dans une autre, ne font pas I’objet de recherche de la
Théorie du Droit mais des sciences juridiques de branche.

L’idée de culpabilité implique I’attitude de décision de ’auteur du fait illicite sur son
propre comportement, de méme que la conscience de la violation des dispositions en vigueur
par son activité. En méme temps, I’auteur doit disposer au moment ou il commet le fait illicite
de la capacité d’agir conformément a sa décision, donc d’avoir la possibilité¢ de choisir entre
alternatives en vue d’atteindre le but qu’il s’est proposé ; en absence de la liberté d’attitude et
de comportement, la responsabilité juridique ne fonctionne pas.

La responsabilité juridique intervient pour le fait illicite commis avec culpabilité mais,
dans le droit roumain s’opere la présomption de non-culpabilité de 1’auteur ; la culpabilité doit
étre prouvée par la personne préjudiciée ou par I’organe d’Etat habilité.

Alors, s’il n’y a pas de fait illicite, il n’y a pas de responsabilité juridique, et s’iln’y a
pas de culpabilité dans une des formes, dans le fait de commettre un fait illicite, I’auteur du
fait n’est pas rendu responsable juridiquement et donc il n’est pas sanctionné non plus. Toute
personne organisationnelle peut étre coupable d’intention ou de faute: une personne
juridique, dans le droit civil, un organe administratif, ’employé ou I’employeur dans le droit
du travail, I’infracteur, dans le droit pénal etc.

B). Le principe de la responsabilité personnelle,s’énonce que la responsabilité juridique
est personnelle. Cela veut dire que seulement celui qui a commis le fait illicite, directement ou
indirectement, peut étre rendu responsable. La responsabilit¢ personnelle signifie
responsabilité pour le fait illicite personnel, sans tenir compte qu’il s’agit d’un sujet de droit
individuel ou organisationnel.

Dans le nouveau Code Civile roumain et dans la science du droit civil, on précise qu’il y a
une exception du principe de la responsabilité personnelle lorsque les parents répondent pour
le dommage causé par leurs enfants mineurs. En réalité il ne s’agit d’aucune exception parce
que le mineur est sujet de droit avec capacité d’utilisation mais il ne peut pas exercer au nom
propre ses droits civils. Dans ce cas, dépourvu de discernement, la volonté n’est pas a lui,
mais a celui qui a I’obligation légale de le guider sous tous les aspects. Le transfert par
réglementation juridique transforme le fait du mineur, irresponsable, mais qui se trouve sous
la tutelle d’une personne responsable, du parent majeur, dans le fait illicite propre a celui-Ci.
La responsabilité est toujours personnelle, donc de la personne responsable juridiquement, par
une fiction juridique.

C). Le principe de I’application d’une seule sanction pour un seul fait illicite. Il existe une
seule sanction pour un seul fait illicite - le principe -non bis in idem. Le sujet de droit qui a
enfreint une disposition légale par sa conduite, en touchant, en Iésant un droit subjectif, s’en
rend responsable une seule fois et regoit une seule sanction juridique. Dans le cas ou par un
fait illicite on enfreint des dispositions de natures différentes, pour chaque nature il y a une
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seule responsabilité juridique et une seule sanction. Par exemple, pour la pénétration illégale
dans la maison d’autrui, d’ou il a soustrait des objets, I’auteur répond pénalement et il est
sanctionné pénalement car il a commis un fait illicite pénal mais il répond aussi civilement car
il a commis aussi un fait civil. Ici il n’y a pas un cumule de responsabilité juridique mais des
faits illicites de nature différente- un de droit public, I’autre de droit privé. Dans le cas ou le
sujet de droit commettrait une infraction, on ne pourrait pas lui demander compte de
responsabilité administrative pour le méme fait, car un fait ne peut pas constituer, en méme
temps, infraction et contravention. Mais, le cumule de la responsabilité pénale avec la
responsabilité administrative est impossible, les deux étant de droit public. Lorsqu’il y a une
décision judiciaire définitive et irrévocable, avec autorité de chose jugée, on applique le
principe non bis in idem.

D). Le principe de la justesse de la sanction appliquée, s’énonce de la maniére quela justesse
de la sanction garantit I’ordre normatif de la société. En conformité avec ce principe, toute
législation prévoit des sanctions pour ; la conservation de son ordre juridico-politique ;
I’assurance de la liberté d’exercice des droits subjectifs par les titulaires ; 1’affirmation de la
continuité du droit fond¢ sur la justice.

On fera la distinction entre la sanction légale et la sanction juste. Non pas tout ce qui est 1égal
est aussi juste. Entre la gravité du fait illicite et la sanction appliquée a son auteur est
nécessaire une proportion, de méme qu’il est nécessaire que les principes du droit soient
respectes.

E). Le principe de la célérité ou de la promptitude de demander compte se formule que,
I’application avec célérit¢ de la sanction pour le fait illicite commis est nécessaire.La
promptitude dans I’application et dans la mise en exécution des sanctions juridiques a des
valences socio-éducatives qui tiennent de la récupération de I’ordre juridique. Pour défendre
d’une maniere efficace et utile tant I'intérét individuel que celui général, tant 1’intérét
immédiat que celui de perspective, ’Etat doit sanctionner plus vite que possible les auteurs
des faits illicites. La temporisation conduit a 1’apparition et a I’amplification du sentiment
d’insécurité des citoyens, provoque leur inquiétude concernant 1’authenticité de 1’acte de
justice, instaure la méfiance dans la capacité des facteurs institutionnels d’assurer 1’ordre de
droit. Plus le temps passe, plus il est difficile que I’ordre de droit déséquilibré soit rééquilibré.
Et puis, le passage du temps peut porter a la disparition de certaines preuves, a 1’altération
des autres, a I’atténuation de la mémoire sociale etc. Pour cela, par la loi civile, administratif
ou pénale, beaucoup de fois on établit des termes de prescriptions ou termes d’application de
la sanction.

Dans le droit civil 'institution de la prescription extinctive produit 1’éteinte du droit
subjectif matériel a I’action et du droit subjectif de demander 1’exécution forcée, s’ils n’ont
pas été exercés par le titulaire dans le délai de prescription prévu, sans éteindre 1’existence du
droit subjectif méme.

Aussi, dans le droit pénal la prescription de I’exécution de la peine et de la
responsabilité pénale établit certains délais limites, par rapport a la gravité des infractions et
aux peines prévues par la loi — le nouveau Code pénale roumain de 2014 a cet égard.

Dans le droit administratif I’application de la sanction pour une contravention peut
avoir lieu en trois mois au maximum de la date ou celle-ci a été commise et I’exécution de
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I’amende établie peut avoir lieu dans un an au maximum apres la date de son application. Les
sanctions disciplinaires ne peuvent pas &tre appliquées si la décision de punition ne s’émet pas
en 30 jours au maximum apres la date de prise de connaissance de I’infraction commise par la
personne en droit de ’appliquer mais non plus aprés 6 mois de la date a laquelle le fait illicite
a été commis.

En conclusions, la responsabilité consiste dans le fait que la personnalité assume la
valeur des actes dont elle apprécie la valeur comme désirable pour soi et pour sa communauté
et auxquels elle adhére librement.

Le role de la responsabilité juridique est de conserver le systéeme social, normé dans
une maniere déterminée par un droit positif et le fondementde cette notion est le fait illiciteet
sa conséquence — I’application de la sanction juridique.

La responsabilit¢ juridique est gouvernée par des principes de méthode de
I’application des prévisions légales dans le cas ou des faits illicites ont ét¢ commis et aussi,
pour ’engagement de la responsabilité juridique il faut remplir des conditions. La capacité de
répondre juridiquement est une forme spécifique de la capacité juridique. Elle est ’aptitude
du sujet de droit d’évaluer d’'une maniere cohérente les conséquences juridiques de son fait
illicite et de supporter les sanctions négatives prévues par la loi et appliquées par les organes
compétents.
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THE IMPACT OF THE NEW NORMATIVELAWS IN THE PENALFIELD ON THE
SYSTEM OF PUNISHMENT EXECUTION INROMANIA — GENERAL LANDMARKS

Silviu Gabriel Barbu, Assoc. Prof., PhD, ”Transilvania”University of Brasov and
Catilin Bejan, Police officer,General Director of the National Penitenciary Authority

Abstract: Adoptarea noii legislatii penale, in ultimii doi ani, a determinat o modernizare evidentd, o
actualizare in special a legislatiei nationale in materie, provocdnd in egald masura numeroase efecte
subsecvente in societatea romdneascd. Din perspectiva social-politicd, un pachet normativ de o mare
anvergurd precum cel mentionat mai sus (doud coduri si doud alte legi organice) determinad
preocuparea guvernantilor pentru construirea infrastructurii necesare procesului de implementare a
noului cadru normativ. Statul romdn este pus in fata unei realitati aspre, generate de numarul mare de
hotardari ale Curtii europene a Drepturilor Omului indreptate impotriva Romdniei pentru conditiile
precare din locurile de detentie, conditii care nu par sa asigure un standard minimal impus de
regulile europene si internationale in materie. Studiul de fatd face o trecere sumard in revistd a
sistemului penitenciar romdnesc prin prisma mai multor criterii (o analiza exhaustiva ar cere
redactarea unei ample monografii).

Atunci cand abordam problematica executarii pedepselor dispuse in temeiul legislatiei
penale, trebuie sa plecam intotdeauna de la scopul pentru care legiuitorul a instituit pedeapsa
respectiv prevenirea savarsirii de noi infractiuni si reintegrarea in societate a celor care au
gresit. Justitia isi manifestd in acest fel rolul sau de vindecator social prin aceea ca acorda
sanse egale celor aflati in detentie pentru a redeveni membri ai comunitatii.

Este un lucru de acum binecunoscut cd legile sunt instrumente create pentru a
reglementa prezentul, insa fiecare act normativ trebuie gandit pentru viitor. Este o necesitate
obiectiva, cu atat mai necesard daca ne gandim la influenta pe care astfel de legi o au asupra
destinelor oamenilor incarcerati.

Este motivul pentru care la elaborarea legislatiei executional penale au fost avute in
vedere reglementarile internationale cu privire la drepturile si libertatile fundamentale,
practica si jurisprudenta Curtii Europene a Drepturilor Omului, dar si particularitétile
contextului national.

Statul trebuie sd isi asume aceastd problema sociald, a detinutilor si a minorilor
internati, prin elaborarea unor politici publice sustenabile si prin implementarea unor strategii
realiste si orientate spre rezultate masurabile.

Cadrul normativ actual creeaza premisele unei abordari a executdrii pedepselor
neprivative si privative de libertate bazate pe decenta si pe respectarea demnitdtii umane, insa
fara o investitie majord in infrastructura penitenciara principiile generoase reflectate in textele
actelor normative la care facem trimitere in cuprinsul acestei lucrari vor ramane inaplicabile.

Pentru Administratia Nationalda Penitenciarelor, acordarea efectiva a drepturilor
prevazute de lege persoanelor aflate in executarea unor sanctiuni privative de libertate
reprezintd o provocare si o responsablitate. Supraaglomerarea generatd de subdimensionarea
spatiilor de cazare, infrastructura invechita si presiunea exercitatd de resursele insuficiente
(financiare, materiale si umane) fac din ce in ce mai dificild implementarea dispozitiilor
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noului pachet legislativ din perspectiva asigurdrii unor conditii de detentie in acord cu
standardele europene.

Sintagma ,,conditii de detentie” presupune integrarea in cadrul aceluiasi concept a
tuturor factorilor care concurd la realizarea acelui climat propice dezvoltdrii unui mediu
educational si suportiv pentru cei aflati in executarea unor sanctiuni privative de libertate. In
ultima instantd, detentia trebuie sa constituie un proiect educational. Din aceasta perspectiva,
prin conditii de detentie Intelegem asigurarea unor conditii minime de cazare, a unui regim
alimentar sanatos, a igienei personale, accesul la servicii medicale de calitate, o oferta
educationala, de asistare psihologicd si sociala adaptate nevoilor fiecarui individ, mentinerea
unei legdturi continue cu familia i cu comunitatea, parghii eficiente de reinsertie pe piata
muncii.

Lucrarea face o trecere in revistd a catorva dintre cele mai importante drepturi ale
persoanelor condamnate, o prezentare a masurilor concrete adoptate de catre administatia
penitenciard pentru aplicarea acestor prevederi legale, concomitent cu expunerea solutiilor
indentificate pentru solutionarea problemelor supraaglomerarii, cele ale extinderii si
modernizarii infrastructurii penitenciare. De asemenea, sunt prezentate cateva dintre
condamndrile Romaniei de catre Curtea Europeana a Drepturilor Omului ca o consecintd a
incdlcdrii art.3 din Conventia Europeana a Drepturilor Omului®.

Una dintre legile de importanta deosebita in materia executional penald, care a venit
sa completeze pachetul legislativ penal este Legea nr. 254/2013 privind executarea pedepselor
si a masurilor privative de libertate dispuse de organele judiciare in cursul procesului penalz,
completatd prin O.U.G. nr. 3/2014 pentru luarea unor masuri de implementare necesare
aplicarii Legii nr. 135/2010 privind Codul de procedura penala si pentru implementarea altor
acte normative®, care a abrogat Legea nr. 275/2006 privind executarea pedepselor si a
masurilor dispuse de organele judiciare in cursul procesului penal!, cu modificarile si
completarile ulterioare.

In capitolul V, intitulat “Drepturile persoanelor condamnate” sunt reglementate
principalele drepturi de care beneficiazd persoanele aflate in detentie, multe dintre aceste
drepturi fiind preluate din vechea reglementare. Astfel, regasim libertatea constiingei, a
opiniilor si libertatea credintelor religioase (art. 58), dreptul la informatie (art. 59), dreptul la
consultarea documentelor cu caracter personal (art. 60), asigurarea exercitdrii dreptului la
asistenta juridicd (art. 62), dreptul la petitionare si dreptul la corespondenta (art. 63), dreptul
la convorbiri telefonice (art. 65), dreptul la plimbare zilnica (art. 67), dreptul de a primi vizite
si dreptul de a fi informat cu privire la situatii familiale deosebite (art. 68), dreptul de a primi,
cumpara si detine bunuri (art. 70), dreptul la asistentd medicala, tratament si Ingrijiri (art. 71),
dreptul la asistenta diplomatica (art. 74), dreptul la Incheierea unei cdsdtorii (art. 75), dreptul
de a vota (art. 76), dreptul la odihna si repaus sdptamanal (art. 77), dreptul la munca (art. 78),
dreptul la invatdmant (art. 79). Unele drepturi au o sferd de reglementare mai larga decét in

! Nimeni nu poate fi supus torturii, nici pedepselor sau tratamentelor inumane ori degradante.”
2 Publicata in Monitorul Oficial nr. 514/14 august 2013
® Publicata in Monitorul Oficial nr. 98 din 7 februarie 2014

4 publicata in Monitorul Oficial nr. 627 din 20 iulie 2008
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Legea nr. 275/2006, cum sunt dreptul la vizitd intima (care este prevazut ca un drept distinct
fatd de dreptul la vizitd) si dreptul de a fi informat cu privire la situatii familiale deosebite
(reglementat in contextul dreptului la vizitd), in timp ce alte drepturi sunt reglementate pentru
prima oard, in acord cu evolutia socio-juridica a societatii, asa cum este dreptul la convorbiri
on-line (art. 66).

In exercitarea drepturilor previzute de art. 58 si art.59 din Legea 254/2013,
condamnatii pot asculta zilnic emisiunile radio, au acces la publicatii si reviste, literatura
beletristica si despecialitate. Dreptul la informare este asigurat si prin televizoarele care exista
in fiecare camera; unui program zilnic, pot fi vizionate stiri, filme, emisiuni sportive si de
divertisment.

Acordarea asistentei religioase contribuie la dezvoltarea individuala a persoanelor
aflate in executarea unor sanctiuni privative de libertate si la reintegrarea sociala a acestora.
Libertatea credintelor religioase presupune inldturarea oricdrei ingradiri si lipsa oricarei
discrimindri in ceea ce priveste opiniile si convingerile religioase. Facilitarea asigurarii
asistentei religioase in unitatile din administratia penitenciara (garantatd de art.29 din
Constitutia Romaniei) se realizeaza prin protocoalele de colaborare semnate cu majoritatea
cultelor religioase recunoscute de lege. Unul dintre cele mai importante este protocolul de
asigurare a asistentei religioase ortodoxe incheiat intre Administratia Nationald si Patriarhia
Bisericii Ortodoxe Romane in anul 2013, intrucat peste 80% dintre condamnati sunt de
aceasta credinta.

Dreptul la consultarea documentelor cu caracter personal prevazut in art. 60 din
Legea 254/2013 rezidda din nevoia de cunoastere a evolutiei situatiei condamnatilor, atat de
catre acestia, cat si de catre familiile acestora, situatie de fapt si de drept care poate influenta
viata acestora.

Situatia juridicd vizeaza introducerea in dosar a mandatelor de executare a pedepselor,
in cazul in care sunt mai multe astfel de acte, realizarea contopirilor de mandate, stabilirea
starii de recidiva, aplicarea unei gratieri/amnisitii, existenta unui proces la o altd instanta
nationald ori a unui proces la instantele din strdinatate, intreruperea executdrii pedepsei pe un
timp limitat, suspendarea executarii pedepsei, liberarea (la termen, conditionatd, amanarea
liberdrii), transferarea, sanctionarea disciplinarda ori recompensarea, acordarea de
responsabilitati, documentarea cu privire la zilele considerate ca executate ca urmare a muncii
prestate, cuantumul sumelor consemnate pe numele condamnatului, verificare situatiei
medicale, obtinerea unor certificate de calificare, a unor diplome de studii sau de absolvire a
cursurilor diferitelor scoli.’

Unul dintre cele mai importante drepturi si care este cel mai greu de respectat il
reprezinta dreptul la hrana, tinuta, cazarmament si conditii minime de cazare (art. 80), tara
noastra fiind condamnata in repetate randuri de Curtea Europeana pentru Drepturile Omului
de la Strasbourg (CEDO), pentru incdlcarea acestui drept, in special In ceea ce priveste
standardul referitor la spatiul individual de 4 m® La nivelul Administratiei Nationale a
Penitenciarelor s-a elaborat un Plan de masuri privind implementarea recomandarilor

® Ioan Chis — ,,Drept executional penal”, Ed. Wolters Kluwer, Bucuresti, 2009, p.283
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formulate de CEDO in temeiul aspectelor retinute in grupul de cauze Bragadireanu®, pe doua
paliere: masuri de diminuare a efectelor supraaglomerarii prin mecanisme de monitorizare a
efectivului de detinuti custodiati si masuri care privesc persoanele cu dizabilitati.

Petentii se plang la CEDO de tratamentul inuman si degradant la care sunt supusi in
timpul detentiei. Hotardrea Butiuc contra Romdniei’ are in vedere tocmai incilcarea
prevederilor art. 3 din Conventie. Mircea Dan Butiuc s-a plans in special ca a trebuit sa
imparta o celuld de 35 metri patrati in cadrul Penitenciarului Poarta Alba cu alti 14 detinuti,
fara o ventilatie corespunzitoare. In plus, acesta a reclamat lipsa de igiena si a incilzirii pe
timpul iernii, precum si faptul cd celula in care trdia era infestata cu paduchi si gandaci. Nu in
ultimul rand, s-a plans de faptul ca, in mod repetat, a fost silit s se dezbrace pentru a fi
perchezitionat, precum si faptul ca a fost supus la intimidari de catre personalul de paza si
supraveghere.

O alta hotdrare care vizeaza si incdlcarile art.3 din Conventie este cea din Cauza
Pavalache contra Romaniei.”

In esenta, prin Hotérarea din 18 octombrie 2011 Curtea a constatat si incilcarea art. 3
din Conventie. In octombrie 2002, reclamantul Pavalache Fanel a fost arestat preventiv pentru
fapte de coruptie si apoi a fost condamnat la pedeapsa de sase ani de inchisoare. Reclamantul
s-a plans ca fost obligat sd stea in celule cu alti detinuti fumatori. Acesta a mai sustinut ca,
conditiile de detentie i-au provocat la 21 decembrie 2002 un infarct si boli cardiovasculare si
pulmonare pentru care nu a fost ingrijit in mod corespunzator.

Curtea Europeana a Drepturilor Omului, n hotarirea pronuntatd, a analizat princiipile
consacrate in jurisprudenta anterioard si a reamintit statului ca este obligat , in ciuda
problemelor logistice si financiare, sd 131 organizeze sistemul penitenciar astfel incat sa
asigure detinutilor respectarea demnitatii umane a acestora, inclusiv sd ia masurile pentru a
proteja un detinut impotriva efectelor nocive ale tabagismului pasiv in cazul in care, tinand
seama de examenele medicale si de recomandarile medicilor curanti, starea sa de sandtate
impune acest lucru. Pe de altd parte, sub aspectul conditiilor materiale de detentie Curtea a
considerat ca statul, prin intermediul organelor sale specializate, nu a depus toate eforturile
necesare pentru a-i asigura reclamantului conditii de detentic compatibile cu respectarea
demnitdtii umane avand in vedere in acest sens suprapopularea celulei si neaplicarea unitara a
Legii 349/2002 impotriva efectelor tutunului, concluzionand ca a intervenit o incalcare a
articolului 3 din Conventie.

Pentru evitarea supraaglomerarii, au fost adoptate la nivel european mai multe
recomandari’. Documentele recomandi statelor membre s ia masuri corpesunzatoare, in ceea
ce priveste fenomenul supraaglomerdrii in penitenciare. Printre aceste masuri se numara
revizuirea legislatiei prin introducerea mai multor pedepse neprivative de libertate,
deschiderea penitenciarelor spre lumea exterioara printr-0 mai mare pondere a pedepselor
privative de libertate executate in regimurile semideschis si deschis, combaterea

8 Publicati in Monitorul Oficial nr.369 din 04 junie 2010
" Hotnews.ro
8 www.hotararicedo.ro

® Recomandarea R(99) adoptata la 30 septembrie 1999 de catre Comitetul Ministrilor al Consiliulului Europei la Strasbourg.
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supraaglomerarii si reducerea populatiei carcerale, distribuirea cat mai larga a recomandarii si
a raportului asupra supraaglomerarii si cresterii populatiei carcerale (elaborate de Comitetul
European pentru Probleme legate de Infractiuni'®).

O situatie speciala o reprezintd in randul persoanelor custodiate de Administratia
Nationala a Penitenciarelor, detinutii cu dizabilitati.

Legea nr. 254/2013 asigura cadrul legal care reglementeazd modul si locul in care
executd pedeapsa astfel de persoane, statuand in art. 47 alin. 3 cd Administratia Nationald a
Penitenciarelor dispune masuri specifice pentru protectia sanatatii fizice si psihice a
persoanelor cu dizabilitati. Prin decizie a directorului general al Administratiei Nationale a
Penitenciarelor se stabilesc penitenciarele sau spitalele-penitenciar in care vor functiona sectii
speciale de psihiatrie destinate detinutilor cu tulburdri psihice grave, inclusiv cele provocate
de alcool sau de alte substante psihoactive (art. 73 alin. 6, 7, 8). In sectiile speciale de
psihiatrie se asigurd, de cdtre personal specializat, tratamentul necesar si desfdsurarea
programelor de interventie specifica detinutilor cu tulburari psihice grave, pentru modificarea
pozitiva a personalitatii i a comportamentului acestora.

Totodata, potrivit art. 94 din lege, Administratia Nationald a Penitenciarelor si
administratia penitenciarului dispun masuri specifice pentru protectia sanatatii fizice si psihice
a persoanelor condamnate care prezintd dizabilitati. Persoanelor condamnate care prezinta
dizabilitati li se asigura condifii pentru participarea la activitati educative, culturale,
terapeutice, de consiliere psihologica si asistenta sociald, moral-religioase adecvate nevoilor si
personalitatii lor, in functie de optiunile si aptitudinile lor. Activitafile de formare profesionala
a persoanelor condamnate care prezinta dizabilitdti pot fi organizate de administratia
penitenciarului in colaborare cu personalul specializat din cadrul Ministerului Muncii,
Familiei, Protectiei Sociale si Persoanelor Varstnice.

Directia medicala din cadrul Administratiei Nationale a Penitenciarelor este cea careia
il revine sarcina monitorizarii persoanelor cu dizabilitati custodiate de sistemul penitenciar,
activitate ce presupune urmarirea situatiei medicale si a celorlalte conditii de detentie, pentru
a preveni evolutii negative. In caz de deteriorare brusci a sanatatii mintale a reclamantilor
(criza), medicul penitenciarului poate face apel imediat la un medic psihiatru din reteaua
publicd a Ministerului Sandtatii.

In ceea ce priveste conditiile de detentie specifice acestui tip de persoane, la nivelul
Administratiei Nationale a Penitenciarelor s-a dispus ca in fiecare unitate sd fie amenajata o
camera destinata cazarii persoanelor cu dizabilitagi.

Administratia Nationala a Penitenciarelor a facut eforturi deosebite pentru solutionarea
problemei supraaglomerarii existente in locurile de detinere, iar masurile pe termen scurt luate
in perioada 2012 - 2014 s-au axat in primul rand pe extinderea capacitatii de cazare.

Conditiile de cazare sunt stabilite prin ordin al ministrului justitiei.’* Se statueazi ca
spatiile destinate cazarii persoanelor trebuie sa respecte demnitatea umana si sa Intruneasca
standardele minime sanitare si de igiend, tinandu-se cont de conditiile climatice si, in special,
de suprafata de locuit, volumul de aer, iluminare, sursele de incalzire si de ventilatie.

19 Silviu Gabriel Barbu — “Recomandari Europene in domeniul aplicérii sanctiunilor penale”, ed. Sitech, Craiova, 2012, p.66

1 Ordinul 433/2010 pentru aprobarea Normelor minime obligatorii privind conditiile de cazare a persoanelor private de
libertate publicat in Monitorul Oficial nr. 103 din 5 februarie 2010.
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In cazul camerelor de cazare din penitenciare este necesar si se asigure cel putin 4
metri patrati pentru fiecare persoand privata de libertate Incadrata in regimul Inchis sau de
maxima sigurantd si de cel putin 6 metri cubi pentru fiecare persoana privata de libertate
incadrati in regimul semideschis sau deschis.*?

Noul Cod Penal al Romaniei intrat in vigoare la 1 februarie 2014 aduce reglementari
noi in privinta pedepselor neprivative de libertate, adicd prestarea muncii neremunerate in
folosul comunititii si zilele — amendi. In ceea ce priveste modalititile de executare a
pedepselor privative de libertate, institutii juridice precum liberarea conditionata si
supendarea executarii pedepsei sub supraveghere contribuie la indeplinirea recomandarilor
din acest document, dar si la efectele secundare cum ar fi supraaglomerarea penitenciarelor.
Noua legislatie penald este de naturd sa aducd un suflu nou in contextul incercarii respectarii
in totalitate a drepturilor condamnatilor.

In ceea ce priveste misurile de diminuare a efectelor supraaglomerarii, in cursul anului
2012, la nivelul sistemului penitenciar, in baza Deciziei directorului general al Administratiei
Nationale a Penitenciarelor nr. 540/2012, a fost constituitd comisia pentru dezvoltarea si
implementarea masurilor destinate extinderii capacitatii de cazare a sistemului penitenciar,
care a identificat spatii care prin lucrari de reparatii curente puteau fi transformate in spatii de
cazare.

Astfel, prin lucrari de investitii sau de reparatii capitale i reparatii curente au fost date
in folosinta, locuri noi de cazare: in anul 2012 un numar total de 1.201 noi locuri de cazare
(Penitenciarul Tasi — 200 locuri, Penitenciarul de Minori si Tineri Tichilesti — 312 locuri,
Penitenciarul Vaslui — 259 locuri, Penitenciarul Gaesti — 370 locuri, Penitenciarul de Minori si
Tineri Craiova — 60 locuri), iar in anul 2013, 1421 locuri de cazare obtinute prin lucrari de
reparatii curente (210 de locuri la Penitenciarul Gaesti, 60 de locuri la Penitenciarul Botosani,
28 de locuri la Penitenciarul Bistrita, 60 de locuri la Penitenciarul Craiova, 46 locuri la
Penitenciarul Targsor, 90 de locuri la Penitenciarul Poarta Alba, 25 de locuri la Penitenciarul
Miercurea Ciuc, 247 de locuri la Penitenciarul Pelendava, 53 de locuri la Penitenciarul
Slobozia, 100 de locuri la Penitenciarul Timisoara, 60 de locuri PMT Craiova, 96 de locuri la
Penitenciarul Tulcea) si 346 de locuri la Penitenciarul Vaslui.

In anul 2014 au demarat lucrarile de transformare a unui pavilion scoald in pavilion
detentie la Penitenciarul Gaesti si modernizarea unui pavilion detentie la Penitenciarul
Margineni, s-au continuat lucrarile la Penitenciarul Codlea, continuarea lucrarilor la curtilor
plimbare de la Penitenciarul Iasi, Penitenciarul Braila si Sectia Valu lui Traian a
Penitenciarului Poarta Alba, s-au realizat proiecte tehnice pentru transformarea a 2 pavilioane
administrative auxiliare in spatii de detentie la Penitenciarul Giurgiu (200 de locuri de cazare)
si transformarea unui atelier de productie in spatii de cazare la Penitenciarul Satu Mare (60 de
locuri noi de cazare). Anul acesta prin proiecte finantate din fonduri norvegiene
nerambursabile va fi modernizatd sectia de tineri din cadrul Penitenciarului Bacau si va fi
inaugurat un centru terapeutic pentru femei in cadrul Penitenciarului Gherla (tot din 2015)

Tot in anul 2015 sunt in curs de amenajare noi locuri de detentie prin lucrari de
investitii, la Penitenciarul Satu Mare — 60 locuri, la Penitenciarul Giurgiu — 200 locuri, la

2 Art. 1 alin.2 si 3 din Ordinul 433/2010.
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Penitenciarul Craiova — 24 locuri, la Penitenciarul Deva — 200 locuri, fiind de asemenea in
plan modernizarea spatiilor de detentie existente, prin lucrari de reparatii capitale, la
penitenciarele Codlea, Margineni, Gaesti.

Toate acestea masuri se reflecta in reducerea deficitului de locuri de cazare din ultimii
3 ani de zile, respectiv de la 14.000 la 11.000 de locuri.

Pe aceeasi linie, aceea a diminuarii efectelor supraaglomerarii se inscrie si H.G. nr.
196/2015 destinata finantarii studiilor de prefezabilitate pentru 2 noi penitenciare, pentru care
este prevazutd suma de 1.000 mii lei. Dupa realizarea studiilor de prefazabilitate, va fi initiat
un proiect de hotarare de guvern prin care se vor aproba indicatorii tehnico-economici,
trecandu-se la construirea efectiva a celor 2 penitenciare.

De asemenea, o altd atributie stabilitd in sarcina comisiei pentru dezvoltarea si
implementarea masurilor destinate extinderii capacitatii de cazare a sistemului penitenciar a
fost verificarea posibilitatii preluarii de imobile de la Ministerul Apararii Nationale sau alte
institutii publice, in vederea transformarii acestora in locuri de detinere. S-a constatat insd ca
aceasta abordare nu reprezintd o solutie viabila fard finantarea lucrarilor de amenajare a
acestora in spatii de cazare pentru detinuti.

A fost analizatd si posibilitatea incheierii de parteneriate public-privat pentru
construirea de noi penitenciare. Administratia Nagionald a Penitenciarelor a beneficiat de mai
multe oferte de colaborare, propuneri care au fost dezbatute cu potentiali investitori din Marea
Britanie, Statele Unite ale Americii, Spania si Olanda, dar Legea nr. 178/2010 privind
parteneriatul public-privat nu reglementeaza dezvoltarea de proiecte de infrastructura
penitenciara.

Modernizarea sistemului penitenciar reprezintd o preocupare constantd a institutiilor
abilitate, a Administratiei Nationale a Penitenciarelor, dar si a Guvernului Romaniei. Astfel,
prin H.G. nr. 1155/2014 pentru aprobarea Strategiei de dezvoltare a sistemului judiciar 2015 —
2020, s-a prevazut imbunatatirea conditiilor de detentie si cresterea sanselor de reintegrare
sociala a persoanelor private de libertate, avand ca rezultat conditii de detentie conforme cu
standardele  internationale; persoane condamnate pregatite pentru reintegrarea
socioprofesionald / pentru preluarea acestora intr-un circuit de asistentd postdetentie,
realizandu-se prin:

a) consolidarea sistemului penitenciar potrivit standardelor internationale in materie;

b) dezvoltarea programelor educationale, de asistenta psihologica si asistentd sociala

din perioada detentiei si informarea opiniei publice;

c) dezvoltarea capacitdtii institutionale si interinstitutionale in domeniul reintegrarii
sociale a persoanelor private de libertate;

d) dezvoltarea capacitatii institutionale si interinstitutionale prin introducerea unor
instrumente informatice integrate, de raportare, analiza, masurare, planificare,
previzionare $i managementul performantei;

e) asigurarea resurselor umane necesare desfasurarii activitatilor specifice si

formarea profesionala a acestora la nivelul standardelor In materie.

In Planul de actiune al strategiei mentionate s-a propus modernizarea si dezvoltarea
infra-structurii sistemului penitenciar prin reparatii curente, capitale si de investitii, tinta de
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atins pand 1n anul 2020 fiind de 3.000 de locuri de cazare amenajate si modernizate si
demararea construirii a 4 penitenciare.

Pentru atingerea dezideratului de a oferi locuri de cazare conforme standardelor
internationale, astfel cum sunt acestea recunoscute de CEDO, se impune ca si pe viitor sa fie
continuate demersurile pentru darea in folosintd a noi locuri de cazare; evaluarea saptamanala
privind evolutia numarului de persoane private de libertate raportat la capacitatea legala, astfel
incat prin transferarea detinutilor sa se obtind o echilibrare a efectivelor de detinuti (74.471
detinuti transferati in 2013 si 68.482 in 2014); eliminarea unor deficiente pe linia asigurarii
unor conditii de viatd decente; monitorizarea cauzelor in care Romania este parte la CEDO
(semestrial se intocmeste o situatie statistica, se elaboreaza note de informare catre unitati cu
aceste cazuri pentru a fi avute in vedere in aplicarea normelor regimului penitenciar si se
formuleaza recomandari), monitorizarea rapoartelor intocmite de institutii ale statului si de
ONG-uri ca urmare a vizitelor efectuate in penitenciare (semestrial se intocmeste o situatie
statisticd, se elaboreazad note de informare cdtre unitdti cu aceste cazuri pentru a fi avute in
vedere in aplicarea normelor regimului penitenciar si se formuleaza recomandari), precum si a
incheierilor judecatorilor delegati si a hotararilor instantelor judecatoresti referitoare la
conditiile de detentie, majorarea timpului petrecut in afara camerei de detinere prin cresterea
ofertei de activitati socio-educative, culturale, sportive, de ocupare a timpului liber, oferite
persoanelor private de libertate.

Mentinerea starii de sandtate a detinufilor este o problema mereu in actualitate care
impune respectarea, aplicarea si supravegherea permanenta a masurilor igienico-sanitare
individuale si colective in mod unitar la nivelul tuturor unitatilor penitenciare, aspecte care au
fost semnalate si de organismele care au efectuat verificari in unitatile penitenciare (CPT,
organizatii neguvernamentale etc.)

Pentru evitarea oricaror aspecte negative ce vizeaza acordarea drepturilor prevazute de
lege pentru detinuti, inclusiv materiale si articole igienico-sanitare precum si asigurarea unei
stari de ordine si curdtenie corespunzatoare in camerele de detentie, izolatoare, grupuri
sanitare etc. si alte spafii conexe sunt necesare, in regim de urgentd, luarea unor masuri de
naturd financiara.

Tot 1n atingerea dezideratului oferirii unor conditii de detentie cit mai bune, Incepand
cu data de 01.03.2015, femeile condamnate si persoanele internate din Penitenciarele Targsor,
Gherla, Bacau, Arad, Craiova, Poarta Alba si Colibasi, precum si in Centrul Educativ Targu
Ocna, Centrul Educativ Buzias si Centrul de Detentie Tichilesti beneficiaza de apa calda, in
fiecare zi, pentru imbdiere, conform deciziei directorul general al Administratiei Nationale a
Penitenciarelor. Se urméreste ca masura sa fie extinsa la nivelul intregului sistem penitenciar
intr-o perioada de 2 ani, sub rezerva alocarii fondurilor bugetare disponibile.

Hrana se prepara zilnic numai din produse agro-alimentare proaspete care au certificat
de garantie si certificat sanitar veterinar, iar calitatea hranei preparata este verificata zilnic din
punct de vedere organoleptic (gust, compozitie, miros) direct la blocul alimentar inainte de a
fi distribuita, de catre directorul adjunct economico-administrativ si un cadru medical,
consemnand in registru concluziile verificarilor efectuate. Din fiecare fel de mancare este
prelevata o proba alimentara care se pastreaza In conditii corespunzatoare o perioada de 48 de
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ore, pentru a putea fi verificata de organele competente in cazul aparitiei unei eventuale
toxiinfectii alimentare.

La prepararea, distribuirea si servirea hranei se tine seama de varsta, starea de sanatate,
natura muncii prestate, cu respectarea convingerilor religioase asumate de catre persoana
condamnata printr-o declaratie pe propria raspundere.

In anul 2014 (pentru prima dati de la aprobare) Administratia Nationali a
Penitenciarelor a inaintat Ministerului justitiei un proiect de act normativ pentru modificare
OG nr.26/1994 privind drepturile de hrana, in timp de pace, ale personalului din sectorul de
aparare nationald, ordine publica si siguranta nationald, urmare consultarii, conform legii si a
Societatea de nutritie romana in sensul pastrarii actualelor baremuri calorice pentru detinuti ca
fiind maximale si instituirea unor baremuri minime.

Dupa aprobarea acestor modificari se va elabora o noua structura a normelor de hrana
in care se vor introduce produse alimentare noi (gen fructe, pateu de ficat, branza topita, etc.)
si se va suplimenta ratia de legume si fructe, astfel incat sa se respecte baremurile calorice noi
aprobate.

Introducerea unor noi categorii de alimente cu valoare mare si aport caloric redus,
precum si suplimentarea cantitativa a altor produse va impune o recalculare a valorii
financiare a normelor de hrana care in prezent este de 4,66 lei/zi (inclusiv TVA).

In ceea ce priveste locul in care se serveste masa, sunt 22 de unititi care nu au sili de
mese, hrana fiind servita in camerele de detinere.

Tot legat de locurile de detinere, se remarcd reteaua sanitard a Administratiei
Nationale a Penitenciarelor, care are ca principald misiune protejarea i promovarea sanatatii
persoanelor private de libertate. Dreptul la asistentd medicalda al persoanelor private de
libertate este un drept garantat, acestia avand acces la servicii medicale preventive, curative si
de recuperare necesare mentinerii starii de sanatate. In cursul detentiei, orice detiniut ar trebui
sa poata avea acces, in orice moment, la un medic sau la un asistent medical/infirmier
calificat, fara o intarziere exagerata'®. De asemenea, persoanele private de libertate, au acces
la serviciile de sanatate din reteaua nationald, fara discriminare in ceea ce priveste situatia lor
judiciara. Serviciile medicale din penitenciare cautd sa depisteze, sa trateze orice afectiune
fizica sau psihica, precum si deficientele care pot cauza suferinte detinutilor. in acest scop,
fiecare detinut beneficiaza de asistentd de tip medical si chirurgical, inclusiv de cea existenta
in comunitate.

Avand in vedere Recomandarea nr. R (98)7 a Comitetului de Ministri catre statele
membre referitoare la aspectele etice si de organizare ale asistentei medicale in mediul
penitenicar, serviciile de sandtate din penitenciar ar trebui sa dispund de o structura
susceptibila sd asigure servicii medicale ambulatorii si ingrijiri medicale in regim de urgenta.
In aceastd privinti, fiecare asezimant penitenciar ar trebui si dispuni in permanenti de o
persoana formata si capabild sa dea acorde ingrijiri medicale si un medic ar trebui sa poata fi
chemat in orice moment in afara orelor de consultatie™.

3 1oan Chis — “Instrumente international de drept executional penal”, ed. A.N.1., Bucuresti, p.330-340.

¥ Silviu Gabriel Barbu — “Recomandari Europene in domeniul aplicarii sanctiunilor penale”, ed. Sitech, Craiova, 2012, p.49
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Sistemul penitenciar se confruntd insa cu un deficit semnificativ de personal medical -
gradul de ocupare cu personal medical al retelei sanitare penitenciare, pentru medici fiind de
40,45% - 8 unitati penitenciare nu au nici un medic angajat, iar alte 9 unitati doar un singur
medic angajat, 18 unitati nu au medic dentist angajat, iar asigurarea prin contracte de prestari
servicii este fractionata, existand de asemenea si un deficit mare de specialisti — psihiatri,
internisti, cardiologi etc.

Se remarca de asemenea ca mijloacele de transport sanitar sunt insuficiente (12 unitati
fara autosanitare), iar cele existente au dotare insuficienta si invechitd, infrastructurile tip
infirmerii nu sunt dotate, 0 camera de infirmerie este doar o altd camera de detentie care are
un singur rand de paturi, numarul mare de consultatii fata de reteaua sanitard publicd — in
medie 80 consultatii/medic fatd de 20 consultatii/medic realizate in reteaua sanitara publica.

Totodata, fondurile existente sunt insuficiente pentru realizarea dezinfectiei, dezinsectiei
si deratizarii, pentru incheierea de contracte de service aparatura medicald, incinerare deseuri
medicale, efectuarea analizelor obligatorii pentru detinutii care isi desfasoard activitatea in
sectoare cu risc epidemiologic (bloc alimentar, spaldtorie, distributie hrand, centrala termica,
statii de aprovizionare cu apa etc.), pentru achizitia de medicamente uzuale tip necompensat
(aspirind, paracetamol, etc.), materiale sanitare si stomatologice (medicatia necesara
aparatelor de urgenta este achizifionata din fondurile obfinute de la CASAOPSNAJ), pentru
finantarea penitenciarelor spital - obligativitatea acestor unitati de a respecta pe langa
legislatia sistemului penitenciar pe cea a retelei sanitare publice care intrda de multe ori in
contradictie cu legislatia de executare a pedepselor.

Imbunitatiri importante s-au realizat si in ceea ce priveste vizita si plimbarea
detinutilor. Astfel, in anul 2010 a fost introdusad planificarea prealabild in baza céreia se
realizeaza vizita detinutilor, ceea ce a condus la diminuarea reclamatiilor ce vizau timpii de
asteptare si durata efectivd a vizitei. In majoritatea unitatilor durata vizitei este de 120 de
minute, conform legii (180 minute pentru minori), iar timpul de asteptare in care sunt incluse
masurile organizatorice (identificare, control etc.) este de 30 — 60 minute.

In ceea ce priveste timpul de plimbare detinutilor, la nivelul tuturor unititilor
penitenciare sunt intocmite programe zilnice ce includ intervalele de timp dedicate plimbarii.
In functie de regimul de executare, durata plimbarii este de 1 ord - detinutii din regimurile de
maxima sigurantd si Inchis care desfasoard activitdti, 2 ore - detinutii din maxima siguranta
care nu desfagoara activitati, 3 ore detinuti din regimul inchis care nu desfasoara activitati.

In cazul detinutilor din regimul semideschis si deschis nu este stabiliti o durati a
plimbarii, intrucat camerele de cazare sunt deschise pe timpul zilei si li se oferd posibilitatea
de a se deplasa neinsotite in zone din interiorul locului de detinere stabilite prin regulamentul
de ordine interioara si de a-si organiza timpul liber avut la dispozitie.

Administratia Nationald a Penitenciarelor si-a propus ca in functie de alocarile
bugetare, intr-un timp foarte scurt sa amenajeze curtile de plimbare astfel incat aceasta
activitate sa se desfasoare si atunci cand conditiile climaterice nu permit (copertine) si sa fie
dotate cu apd curentd si grupuri sanitare.

Un aspect important de subliniat in reducerea numarului de detinuti este cel privind
intrarea in vigoare, la data de 01.02.2014, a noului Cod penal si noului Cod de procedura
penald, care au introdus in legislatia noastrd procesul-penald o serie de institutii noi, printre
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care si modalitati de executare a pedepsei sau masuri preventive alternative detentiei,
respectiv arestarii preventive. Intrarea 1n vigoare a acestor dispozitii, corelativ cu reducerea
limitelor speciale ale unor infractiuni prevazute in Codul penal, au condus la punerea in
libertate a unor persoane detinute, aflate In executarea pedepselor privative de libertate, dar si
la mai putini inculpati condamnati la pedeapsa inchisorii cu executare efectiva sau arestati
preventiv.

Astfel, in luna decembrie 2013 erau inregistrati in sistemul penitenciar un numar de
33.434 detinuti, din care 3.447 persoane erau arestate preventiv sau condamnate in prima
instantd, in timp ce in decembrie 2014, erau un numar de 30.156, din care 2.514 persoane erau
arestate preventiv sau condamnate in prima instanta.

Daca in perioada 01.02.2013-01.02.2014 au intrat in sistemul penitenciar un numar de
15.536 persoane, in anul urmator, dupa intrarea in vigoare a noilor coduri, 01.02.2014-
01.02.2015, numarul acestora s-a redus la 12.415 persoane.

In perioada imediat urmitoare intririi in vigoare a noului Cod penal, ca urmare a
aplicarii legii penale mai favorabile — mitior lex au fost inregistrate123 puneri in libertate si
176 inlocuiri ale pedepsei inchisorii cu mdsura interndrii intr-un centru de detentie sau centru
educativ.

La peste un an de la momentul intrarii in vigoare a noului Cod penal si a noului Cod
de procedura penald se observa ca instantele de judecatd apeleaza intr-o mai mica masura la
arestarea preventiva in cursul judecatii. De la intrarea in vigoarea a Noilor Coduri numarul
arestatilor preventiv a scazut de la 3.055 la 2.472, in procente cu aproximativ 20%; numarul
detinutilor a scazut de la 33.009 la 29.902, cu aproximativ 3.100 de detinuti, ceea ce
reprezintd 10% ceea ce poate insemna cd: timpul stat in penitenciar de cdtre un detinut a
scazut - eficienta regimul sanctionator mai bland prevazut de Noul Cod penal; instantele de
judecata au apelat la sanctiuni neprivative de libertate.

Cu toate acestea impactul punerii in aplicare a noilor Coduri asupra sistemului
penitenciarelor din Romania nu poate fi inca cuantificat si in mod cert nu garanteaza, pPe
termen mediu si lung, scaderea efectivelor de detinuti din urmatoarele motive:

1. Inexistenta unor date statistice relevante, avand in vedere caracterul de noutate al
elementelor de impact (introducerea unor noi institutii juridice si a unor noi fapte
incriminate).

Teoretic 1nsa, includerea unor noi fapte in sfera penald poate conduce la o crestere a
numarului de condamnari la pedepse privative de libertate, cu impact asupra gradului de
ocupare in cadrul penitenciarelor.

2. Sporirea numdrului infractiunilor sanctionate cu amenda ca pedeapsa unica ori ca
pedeapsa alternativa la pedeapsa inchisorii, In conditiile noul Cod penal, se poate anticipa ca
va avea un efect pozitiv asupra sistemului executional din Romania. Totusi, individualizarea
pedepsei in fiecare caz concret este si ramane o prerogativa suverand a instantei de judecata,
care este chematd sa aleagd, in functie de toate criteriile si circumstantele faptei si ale
faptuitorului, sanctiunea penald adecvata realizarii scopului procesului penal.

3. Intrucét noul Cod penal prevede un regim sanctionator in ansamblu mai bland fata
de actualul sistem In vigoare cu privire la un numar semnificativ de infractiuni, intrarea in
vigoare a noilor Coduri va crea premisele formuldrii si solutionarii de contestatii la executare
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in temeiul aplicarii obligatorii a legii penale mai favorabile. Astfel, poate avea loc o scadere a
numarului de detinuti in cadrul penitenciarelor si implicit o diminuare a gradului de ocupare a
acestora, insa si in acest caz impactul este necuantificabil.

4. Pe termen lung, situatia va trebui monitorizatd intrucat timpul executat de catre un
detinut va putea creste, fapt ce va genera ca dupa o perioadd de scddere a numarului de
detinuti va urma o perioada de crestere din urmatoarele motive:

o Schimbarea regulilor de stabilire a pedepsei in caz de concurs de
infractiuni (cand  s-au stabilit numai pedepse cu inchisoare, se aplica pedeapsa cea mai grea,
la care se adaugad un spor de o treime din totalul celorlalte pedepse stabilite) si recidiva.
Precizam ca la finele lunii februarie 2015 sistemul penitenciar custodia 12.710 recidivisti.

o Aplicarea liberarii conditionate doar in cazul detinutilor din regimul
semideschis si deschis.

In concluzie, este greu de apreciat in acest moment daca noile masuri legislative vor
conduce la o reducere semnificativda a populatiei carcerale. Romania se confruntd cu 0
supraaglomerare Ingrijoratoare, ceea ce face presantd nevoia de modernizare a infrastructurii
penitenciare. Investitiille in construirea de noi penitenciare nu reprezinta doar nevoia de
extindere a capacitatii de cazare din perspectiva respectarii drepturilor fundamnetale ale
omului, ci si respectarea angajamentelor pe care tara noastra si le-a asumat prin adoptarea
conventiilor si acordurilor internationale
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THE ADAPTATION OF ROMANIANS FROM THE NASAUDBORDER DISTRICT TO
THE CENTRAL-EUROPEAN VALUESYSTEM BY MEANS OF CHANGING THE
OUTLOOK ANDBEHAVIOR PARADIGM DURING THE MILITARY
FRONTIERREGIME IN 1762-1851

Mircea Muresianu, Assoc. Prof., PhD and Helena-Maria Sabo,Assoc. Prof., PhD,
”Babes-Bolyai” University of Cluj-Napoca

Abstract:The subject of the Nasdaud military border belongs to quite a complicated geographical
context - in which, after the official recognition of the Austrian domination in Transylvania, as a result
of the Karlowitz Peace Treaty (1699), the Imperial authorities had to conceive and achieve a new
geography - the Geography of Emancipation - which was meant to benefit both the compact masses of
people belonging to different nationalities, in general, and especially, the Romanians. For such a
desideratum to be achieved, the Court of Vienna had to offer the Romanian native people of Ndsdaud
the chance of being educated in their mother tongue, alongside with the chance of being provided with
civilized living conditions, close to the average standard of the empire. Therefore, the authorities
decided to militarize the geographical area. It was under these circumstances that the Second Border
Transylvanian Regiment appeared on the map of the Romanian geodemographic and ethnocultural
map and functioned between 1762 and 1851 simultaneously as a military and administrative entity.
The fundamental coordinates of the geography of outlooks and behavior could be found in the attitude
of the border people towards certain elements of progress and civilization, which the new authorities
endeavored to promote in the district. Extremely advantageous for the Vienna Court, the institution of
Nasaud Border functioned, paradoxically, as a geopolitical boomerang, bringing about tremendous
advantages and benefits to the native Romanians as far as their general emancipation was concerned.

Keywords: Ndasdud District Border Guards, Habsburg interests, geopolitical boomerang,
emancipation of Romanians from Ndsdud, change of outlook and behaviors.

Documentary prerequisites and possibility of the achievement

The interest in elaborating a study meant to analyze and interpret characteristic
geographical phenomena and data of the Nasdud Border District has been but natural, not only
because of the lack of such an approach, but also because of the chronological framing of the
theme within one of the most challenged periods of the national history.

The research work and the methodological instruments have been considered in
relation to the fact that, almost entirely, the sources of written information have had either a
purely historical, or historic-juridical, or statistical character, with relatively few elements
concerning certain geographical aspects (population, habitats, economy, etc.) The papers
which have been published so far present the geographical aspects, fragmentarily and
sporadically, without conferring g them the character of a unitary approach and vision,
without processing, analyzing and interpreting the information capable to reconstruct the
fundamental elements of the geographical framework of the historical development of the
Nasaud Border District.

In order to bring out into bold relief several of the various aspects of such a complex
subject, it was necessary to appeal to certain novel sources, to be found in archives, museums
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or private collections. In this respect, | feel indebted to the State Archives (its subsidiaries in
Bistrita-Nasaud, Cluj-Napoca, Sibiu, Targu-Mures), the Academic Library (the Nasaud
subsidiary), The County Museum in Bistrita, the Nasaud Museum etc. I also very profitably
cooperated with the zealous researcher Pompei Boca, who owned a very valuable collection
of materials of the Nasaud Border.

Results and discussions

In order to briefly analyze the mutations determined by the militarization of the
Nasaud county in the geography of the outlook and behaviour of Romanians in the area we
consider we should make reference to a sequence in an essay written by Liviu Rebreanu and
published in the paper ,,Romania”, on April 19" 1925, on the first page: “Our life was made
of suffering and pain for nearly two thousand years. The very birth of the Romanian people
was completed in a stern embrace between two peoples, which later fraternized in the new
belief in Christ. The childhood of the new country soon faced all sufferings. Left alone and
without defense in front of the barbarian hoards, the offspring of the famous Roman
civilization had to seek refuge in the heart of the woods, to remain hidden and separated from
the rest of the world for centuries. Excruciating darkness fell over a people that were full of
lust for life.
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Fig. 1. The Geopolitical Statute of the Territories of the Romanian Ethnocultural Space

The pollen of culture dissipated. Rudimentary life became the only possible
existence.” This quote is extremely relevant in order to understand some of the characteristics
of the common people’s geography and history: the isolation of those who were subject to a
considerable spatial-geographical dispersion, due to the historical-geographical challenges,
illiteracy and the lack of civilization as a consequence of the former, altogether generating the
state of primitivism, as a premise of our secular traditionalism and a complex and inherent
empiricism. Then came conquests of all kinds, which generated a sense of submissiveness,
along with material scarcity and spiritual poverty represented conditions for the occurrence
and maintenance of ignorance.

While attempting to decipher the evolution of the outlook and behaviour of the
military border guards in Nasaud, it is absolutely mandatory to take into account these
specific conditions of the Romanian population prior to the Border regime in the Rodna
Valley area, especially since only 45 years passed between the last tide of the Tatar Mongol
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barbarians in the territory and its militarization. This was a period in which the generation that
experienced this event didn’t even have enough time to rally.

Over all these conditions, history has always been forged by conquests that were
averse to the native people, leaving behind people with a mutilated and bent way of thinking,
people permanently forgotten at the periphery of civilizing interests of authorities convinced
that poverty and distress may be easier controlled and exploited.

It is at this moment that the military border in Nasaud begins its itinerary lasting
nearly a century, a regime that, despite all restrictions and feudal obstructions opened the way
towards the emancipation of Romanians in this part of Transylvania.

It is interesting to notice some relevant moments that betray the actual mentality
shared by the border population at the beginning and during the regime, precisely as a
consequence of the burdening inheritance coming from centuries of primitivism.

The fundamental coordinates of the behavioral geography and the outlook geography
must be sought within the attitude the border guard in Nasaud had towards some elements of
progress and civilization that the new authorities aimed to promote in the region.

Outlooking the act of militarizing the land, one may observe an outlook and a
specific attitude of numerous peasants, who, oppressed for centuries by submissiveness and
material and spiritual scarcity, trusted that the great promises of the authorizes would be
feasible within a year or two since the occurrence of the border. In this respect, the position of
the centenarian Tanase Todoran in Bichigiu is a very relevant one. On May 10th 1763, on the
”Mocirla” wold near Salva, he showed himself in front of the border guards on the occasion
of the banner consecration and said: “For two years we have been rookies, border guards, but
the Empress hasn’t given us documentation to attest this. They registered us as serfs, we pay
duties and perform military tasks; our sons shall travel the end of the earth to spill their blood,
and for what? To be slaves, to have no rights, for our children to be ignorant, either they learn
something or not! Lay down your guns!” (V. Sotropa, 1938, p. 70) Old Todoran undoubtedly
spoke the truth, but there is something of the outlook of the Romanian taught to think and
plan on a short-term in his words. The border was in full process of structuring ad organizing
and, as an institution that aimed to promote a climate based on social order and discipline
among the people dissipated in the geographical area, a few years were required to impose
these regulations.

The reaction to the act of militarization was manifested, as seen, through the exodus
phenomenon, but its diminishing after two decades of border regime is proof of the coming to
terms with fate outlook, typical of the Romanian villager.

Also rooted in the past and in superstitions was the outlook of the border villagers on
the health condition or towards the need for sanitary rules.

The positioning of the population towards the qualified medical staff was manifested
according to local customs and the level of education. There are numerous suggestive
examples, but we will mention one from a letter dating back to 1843: “ But her father Ion is
always ill and has sore throat and now we must treat him to get him better, we showed him to
the doctor’s assistants who were her, and they told me to take him to Nésdud for a fortnight,
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but I’m afraid to let him in the hands of the doctor, ‘cause it would be in vain, we would only
throw away some money.” (A. Cosbuc, 1937, p. 438)

The outlook on the systematization of border establishments is also highly
reserved at the beginning, but later the guards recognized the advantages and superiority of
living within the habitat that is well grouped. The citizens’ rate of sociability and civism
increases and. Beyond the duties towards the state, there is also an increase in the access
possibilities of these people to the cultural-social and economic prospects of the new social
structure. In Bistrita-Bargaului, the priest Vasile Pavel, contemporary with the last generation
of the border regime, presents a monographic study that renders the attitude of the old people
who had told him that “before militarization the village Borgo-Bistrita was very scattered,
people lived in their houses, wherever they were, each having their own place and then, said
the old people, they lived much better than today. And when military service came to Bargau
in 1783, they immediately gathered all the villagers, made paths along and across the village,
gave land to everybody and set the village into place” (T. Ghitan, 1938, p. 470)

From the outlook of’man of the woods,, or” brother of the woods”, the military
institution managed to cultivate the sense of solidarity and discipline, a fact indicated by
Andrei Mare’s attitude, also coming from Bistrita-Bargaului, who, after having eventually
come to terms with the renunciation to the , hillside life” claims that he wouldn’t return there
by himself and ,,without neighbors” even if he were given the entire Bargau. (T. Ghitan,
1938, p. 32) Likewise, lon Miharste from Rodna, whom the border forced to move along with
his household from ,,Blagi”, stated after having come into conflict with the local military
authorities on this subject and after a few years of living in the hearth of the village: "Had I
known how good it is to be down here, I would have come earlier.” (P. Boca, 1960, p. 18)

The period of this regime marks, in the outlook of each individual, the completion of
the process of integrating in the rural collectivity to which they belonged. Among the
members of the community that occurred as a result of systematizing the border villages, there
are complementarity connections, the aspect of cooperation being shaped for the first time. An
example in this sense is provided by the case of the bee (voluntary labor that villagers did in
order to offer reciprocal help, often accompanied by a small reunion) which seems to have its
origin in this border area.

The outlook on school also had an interesting evolution, from the level of initial
restraint on behalf of several border villagers, to the acceptance of the idea of schooling
children on short-term and eventually to the stage of acknowledging the role of schools in
breaking from an enslaving past.

”He doesn’t need education to herd the sheep” answered Cifor Strugar from Ilva Mare
when the authorities asked him why he hadn’t sent his child to school (P. Boca, 1960, p. 17)
Unfortunately, such harmful outlook may still be found today in some of our villages. From
ignorance and indifference, in 1770, the border inhabitants in Nasaud, homeowners, declared
they would gladly contribute with 5 pence for “their school, especially after everybody sees
that they are working for the increase of their social class” (V. Sotropa, 1929, p. 34) Besides
these financial contributions, the wealthier border inhabitants would also help lodger children
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with ,, cheese and whey barrels”. Towards the end of the border regime, there was a beautiful
social solidarity focused on education, between 1836 and 1837 the school activity being
materially supported by means of selling hay and renting mountain pastures (V. Sotropa,
1929, p. 6)

The outlook on the Romanian Church United with Rome (Greek-Catholic) was a
hostile one on behalf of the Nasaud peasants (during the pre-border regime and in the first two
decades of the military regiment), not for reasons of rejecting the imperial policy, by which
Catholicism was planted in the Transylvanian ground, but purely out of an excess of
traditionalism and loyalty to a way of thinking that had little changed along centuries, and last
but not least, out of ignorance.

The Romanian peasantry in the border area governed itself based on traditional
premises that used to chaperone a society characterized by very slow changes. It was a
patriarchal world in which traditional practices were mixed with folk myths and superstitions,
thus offering them a pleasing explanation about the world and man’s place in it. The
intelligentsia conceived in light of the civilizing force of Catholicism was barely shaping itself
and so, six decades after the unification to Rome, in many villages near Nasaud people knew
very little about the new confessional alternative.

It is relevant to mention in this respect a type of referendum or survey-censes,
conducted in May 1761 by the authorities in Bistrita among the inhabitants of the district in
order to enlighten the educated regarding “the issue of the Walachia unification.” (V. Sotropa,
1937, p. 453-478). According to the assessment records, on June 1st the ,.entire operation was
ready” and the majority of villagers in the future border villages had stated that nothing much
had been heard of the unification and that they hadn’t intended to learn more about that issue.
At Rodna, the villagers’ representative, Petru Croitor, claimed in front of the authorities that
the ,,peasants wanted to remain as their ancestors, that they wish to maintain the traditional
Romanian belief, to obey her Majesty and keep the priests they were content with” (V.
Sotropa, 1937, p. 467) Such an outlook, moored in a strong loyalty to the traditional religious
forms, was encountered in the majority of the inhabitants in the Nasaud area during the pre-
military regime.

The military border consolidates the United Church and through the activity of its
cultural-confessional institutions, the common people change their outlook and behaviour
towards the church. Through the sermons held in front of the district’s guards, the ministers
lon Marian, Grigore Moisil or Macedon Pop brought immense service to the Romanian
Greek-Catholic Church, greatly contributing to the change of people’s outlook. The end of
this period finds a population that is attached to the values of the United Church, whose
enlightened, culturalising and civilizing valences are now respected and acknowledged by
everybody.

Catholicism with its cvasi-orthodox variant triumphed, but, paradoxically, not in favor
of the imperial authorities, but in favor of Romanian masses.

The outlook on time in the rural world of the village was also interesting.
Undoubtedly, the preborder rural society, being traditional and mainly sedentary, with
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agricultural and pastoral interests, manifested a certain lack of interest towards time, not
because the peasant would have lacked the means necessary for precise evaluation of time,
but rather because his activities and life in general did not require such discipline. The
markers used in the preborder rural world in order to master time were mainly the natural
ones, related to astronomical phenomena. The natural phenomena, as apparent movement of
the sun on the sky, the day-night succession, seasonal cycles were sufficient to the peasant in
order to mark the rhythms of his own activity, which were also repetitive, while the
administrative structures were responsible for governing and handling the time dedicated to
the completion of state-related duties, and the church was granted the mission of marking the
sacred time, on Sundays and holy days, and that of time for rest.

Numerous imperial administrative clerks observed, on the occasion of visiting the area
of Nasaud, that many native people could not indicate their age and that, upon establishing
such birth date, they take into account guide marks referring to the Empress Maria Theresa or
Emperor Joseph II’s visits, or the year when a battle took place, etc. (T. Nicoard, 1994, p.
117)

A difference nuance was nonetheless noticed within the outlook on time in the rural
society of Nasaud after the military border was established. In this area, the peasant, now
become border guard, no longer remains the absolute master of his time, even though he
regains his condition as a free man. The military- service discipline and the border obligations
determined a rationalization of time and the Imperials’ proverbial military discipline meant a
new experience for Romanians in this area, leading to the shaping of another outlook and
attitude to time. During the border period, we are dealing with a more rigorously marked time
and reasonably divided sequences between border service time, campaign time and time at the
disposal of the border peasant. The new outlook and the new attitudes to time will accelerate
the rhythms of linking the Nasaud border guard district to modernity.
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Fig. 2. The impact of the Nasaud border regime on the behavior of the Romanians in the
Naésdud Border District

Conclusions

Under the name of the Rodna Valley or the Nasaud Land-after the old historical
centers- the geographical region situated in the north-east of Transylvania, covering an
extended fragment of the present Bistrita-Nasaud county, formed during the breaking off of
the feudal epoch, the territorial basis of the Romanian Border Regiment Il of the
Transylvanian principality, then “named” the Nasiud Border District by the native
intellectuals.

As a concomitantly military and administrative unit, included, after the Austrian
occupation of Transylvania, into the Central-European geopolitical, geostrategic and
geoeconomic system, the Nasaud Border District registered certain phases of territorial
evolution (expansion), reaching in 1783, and an area of 44 border habitats (communes).

The Nasaud Border District was characterized, as a Romanian militarized
geodemographic and ethnocultural area-with all the drawbacks and conditions of a severe,
even rude discipline, by a stimulation of the economic progress, certain profound changes in
the field of cultural and confessional geography, and an active role in the historical process of
national awareness and pride, symbolized by the motto “Virtus Romana Rediviva”,
embroidered on its flag.

Extremely advantageous for the Vienne Court ( a large number of soldiers-agricultors,
promptly usable and kept with extremely scarce material efforts), the institution of Nasaud
border worked, paradoxically, as a geopolitical boomerang, bringing about tremendous
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advantages and benefits to the native Romanians as far as their general emancipation was
concerned.

Conceived as a defending instrument of this part of the Habsburg Empire, both against
internal and external dangers, the Nasaud Border District developed and asserted itself as a
many-sided status, simultaneously a political entity, an administrative entity, a military
entity, a social entity, an economic entity, a cultural and confessional entity and a
geobehavioural entity.

The many-sided status of theNasdaud border and the great victories of the
autochthonous population in the field of economic, social, cultural, confessional, political
and-above all-national emancipation, determined an impressive and extremely favorable
spreading of the response of this institution through ages, from its beginning up to now; thus
it has proven that the Nasaud Border District was, is and still remains not only a referential
moment in the geography and history of these places, but also a state of mind, generating
pride and hope.
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